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public land matters: but concerning all of our natural re- 
sources, for use by all levels of government -= Federal, 
state, and local -- and che academic community as well as 


those who are interested in the tremendous natural resources 
that we, as a nation, possess. 





Wayne N. Aspinall 
Chairman 
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Public Land Law Review Commission 
— 1730 K Street, N.W. 
WASHINGTON, D. C. 20006 


September 1, 1970 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D. C. 


Dear Mr. Chairman: 


Transmitted herewith is a study of Disposal Techniques and Pro- 
cedures prepared by Professor Raleigh Barlowe, Department of 
Resource Development, Michigan State University. 
—yne contractor's report was originally submitted to you with 
our letter of January 30, 1970. After you made copies available 
to the members of the Commission and the Advisory Council and 
Governors' Representatives the manuscript was reviewed and com- 
ments were received from the latter two groups. In addition, 
our staff reviewed the manuscript. The author was then furnished 
with all the comments so that inaccuracies could be corrected.1/ 
ae However, since this is his report and not that of our commenta- 
tors, we have not requested any changes based on interpretations 
or opinions unless the author agreed with those interpretations 
or opinions. 


Corrections made by the author have been incorporated in the re- 
port as republished by the Clearinghouse for Federal Scientific 
and Technical Information. 


The study was designed to examine procedures - both past and 
present - for the disposal of public lands, as well as possible 
modifications thereof, so as to provide /the--Commisstor-with in- 
formation #o-assist it in making a determination as to whether 
disposals of public lands are effected in a manner which will 
assure maximum benefit to the general pub ts Cae 

SS 
The subject of disposals is one which pervades all considerations 
of public land matters. It was discussed in the Commission's 
deliberations on many subjects, including Alaska, Land Grants 


1/The comments referred to are part of the official files of the 
Commission. When the Commission ceases to exist these files 
i will be deposited with the National Archives, Washington, D. C. 
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to States, and the various commodities. However, because dis- 
posal problems play a significant part in public land manage- 
ment, it was believed useful to conduct a study and prepare a 
manuscript to examine the numerous techniques and procedures 
that had, over the years, been developed for the purpose of 
meeting particular needs and carrying out policies. The em-= 
phasis of the study was, therefore, on the various procedural, 
rather than substantive, aspects of disposal - pricing, acreage 
limitations, ete. - although consideration was also given to 
the purposes for which disposals are effected. 


The study begins with a general historical discussion, going 
back to the Articles of Confederation and concluding with the 
passage of the Taylor Act of 1934. There follows a listing of 
the various statutes providing for the disposal of public lands, 
together with a detailed analysis of some of the more signifi- 
cant ones. The next portion of the study gives a statement of 
goals which might properly be considered in developing disposal 
policy, and concludes with a list of possible alternatives. 


The principal questions of policy identified for the Commission's 
consideration of this subject were as follows: 


1. «In general, should statutes providing for the disposal 
of public lands contain acreage limitations? 


2. Should disposals exceeding a specified acreage or 
dollar value be specifically authorized by the Congress? 


3. Should public land agencies adopt policies designed 
to prevent speculation in lands disposed of? 


4. Should public lands being transferred into private 
ownership be subject to the requirement that their use 
comply with local plans and zoning ordinances? 


5. Should preferences among private purchasers of public 
lands be limited to prior users who are dependent upon 
the land being disposed of? 


6. Should state and local governments generally be given 
the right to acquire public lands before they are put 
up for competitive bidding? 


7. Should public lands transferred out of Federal owner= 


ship for specified purposes and at less than fair 
market value be subject to a possibility of reverter 
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in the event of an unauthorized change of use? 


8. In general, should public lands be classified prior 
to disposal? 


9. Should the Federal Government make disposals subject 
to restrictive covenants where no local zoning codes 


have been adopted? 


The staff project officer for this study was Andrew C. Mayer. 
Thomas C. Lee was the associate project officer. 


incerely, 


wWW§$ 0A 
Milton A. Pearl 


Director 


Enclosure 





THE COMMISSION 
Chairman 
Representative Wayne N. Aspinall, Colorado 


United States Senate 





House of Representatives 


Gordon Allott, Colorado Walter S. Baring, Nevada 
Clinton P. Anderson, New Mexico Laurence J. Burton, Utah 
Alan Bible, Nevada John H. Kyl, Iowa* 

Paul J. Fannin, Arizona John P. Saylor, Pennsylvania 
Henry M. Jackson, Washington Roy A. Taylor, North Carolina 
Len B. Jordan, Idaho Morris K. Udall, Arizona 


4 
Presidential Appointees 


H. Byron Mock, Vice Chairman 
Salt Lake City, Utah 


Robert Emmet Clark Philip H. Hoff 
Professor of Law Burlington, Vermont 
The University of Arizona 

Tucson, Arizona 


Maurice K. Goddard Laurance S. Rockefeller 


Secretary of Forests President 
and Waters - Rockefeller Brothers Fund 
Harrisburg, Pennsylvania New York, New York 


Nanéy E. Smith 

Supervisor, Fifth District 

County of San Bernardino 

San Bernardino, California 

Former Members 

Mrs. John Glessner lee, Farmington, Conn., from its inception until 
August 1965. 
Sénator Thomas H. Kué¢hel, Calif., from its inception until January 
1961. 
Representative John Kyl, Iowa, from its inception until January 1965 
and was reappointed in January 1967. 
Representative Leo W. O'Brien, New York, from its inception until 
August 1966. 
Representative Compton I. White, Jr., Idaho, from its inception 
until January 1967. 
Representative Rogers C..B. Morton, Maryland - February 1965 - 
January 1967. 
Representative Walter Rogers, Texas - July 1965 = January 1967. 
Representative Ralph J. Rivers, Alaska = August 1966 - January 1967. 


ps ee eres . Pa Gee Oey Ge Yeti te ae ee a OP ni em min spied NPP ER, Sen ety i a OE. ape Rw ofan aD 8 on Sree ene eae 








i Oe  - 





STAFF 


Director 
Milton A. 


Assistant to the Director 
and General Counsel 
Elmer F. Bennett 


Legal 
Jerome C. Muys, Chief and 
Assistant General Counsel 
Jerry L. Haggard 
Joe W. Ingram 
Thomas Cc. Lee 
Joseph M. McDonald 


Pearl 


Assistant Director 
Charles Conklin 


Resources and Evaluation 

Dennis A. Rapp, Chief 

Perry R. Hagenstein, 
Assistant Chief 

Andrew Mayer, Assistant 
Chief 

Frank W. Clayton 


M. Florentine Ford 
Douglas Harnish, Jr. 
Louis C. Hermel 
Eugene E. Hughes 


Administrative 
Thomas J. Cavanaugh, Assistant 
to the General Counsel 
JoAnn Harte, Editorial Assistant Robert J. Lavell 
Edward F. Kerr, Information Ss. Lawrence Lissner 
Officer Val Payne 
James P. McAleer, Contract Don A. Seastone 
Specialist Frank H. Skelding 
Arthur B. Meyer, Editor Thomas R. Waggener 
Pennie Paynich, Administrative Melvin L. Yuhas 
officer 


Secretarial and Clerical 


Inez H. Jarvis, Administrative 
Assistant to the Director 


= -.- Anne Cohen Marjorie Melin 


Michael Halpin 


Listed above is the professional staff as constituted in August, 
1969° when the initial manuscripts were being readied for publi- 
cation by the Clearinghouse for Federal Scientific and Technical 
Information, together with the sub-professional and stenographic 
and clerical personnel on the staff at the time of publication of 
this report. 


Harry L. Moffett served as Assistant Director (Administration) 
from October 1966 to July 1969, and Leland O. Graham, Arthur D. 
Smith and Max M. Tharp made significant contributions as members 
of the staff prior to August 1969. 


ADVISORY COUNCIL 





(Federal Liaison Members) 


The following are presently members of the Advisory 
Council by virtue of their appointment under the provision 
of the Commission's organic act providing that: 


"The Chairman of the Commission shall request the head 
of each Federal department or independent agency which 
has an interest in or responsibility with respect to 
the retention, management, or disposition of the public 
lands to appoint, and the head of such department or 
“agency shall appoint, a liaison officer who shall work 
closely with the Commission and its staff in matters 


pertaining to this Act." 


Department of Defense 
William H. Point 
Director 
Real Property Management 


Department of Justice 
Shiro Kashiwa , 
Assistant Attorney ‘General 
Land and Natural Resources 


Department of the Unterior 
Mitchell Melich 
Solicitor 


Department of Agriculture 
Dr. T. K. Cowden 
Assistant Secretary 


Department of Commerce 
Ralph L. Mecham 
‘Federal Cochaixrman 


Department of Housing and 
Urban Development 
Samuel C. Jackson 
Assistant Secretary for 
Metropolitan Development 


Atomic Energy Commission 
James T. Ramey 
Commissioner 


Federal Power Commission 
John A, Carver, Jr. 
Commissioner 


General Services Administration 


John W. Chapman, Jr. 
Deputy Administrator 


‘Four Corners’ Regional Commission 


(Cont.) 


-ix— 





(Non-Federal Government Members) 


These 25 members of the Advisory Council are appointed 
under the provisions of the Commission's organic act, which 


states that: 


"There is hereby established an Advisory Council, which 
shall consist of the liaison officers appointed under 
Sectior, 5 of this Act, together with 25 additional 

members appointed by the Commission who shall be repre- 
sentative of the various major citizen's groups interested 
in problems relating to the retention, management, and 
disposition of the public lands,..." 


Roscoe E. Bell 
Portland, Oregon 


John A. Biggs 
Director 
Department of Game 
State of Washington 
Olympia, Washington 


William E. Burby 
Professor of Law 
California Western University 
San Diego, California 


Dr. Orlo E. Childs 
President 
Colorado School of Mines 
Golden, Colorado 


Bert L. Cole 
Commissioner of Public Lands 
State of Washington 
Olympia, Washington 


Annem eUuGL LS 
Chief Fire Warden 
Clearwater & Potlatch Timber 
Protective Associations 
Orofino, Idaho 


E. K. Davis 
General Counsel 
Sacramento Municipal Utility Dist. 
Sacramento, California 


Gene Etchart 
Rancher 
Glasgow, Montana 
-xX<— 


i eer ne ro mew ne ; . 4 . ° som Ly rome t, oe 


Sherry R. Fisher 
Vice President | 
Central National Bank & Trust 
Des Moines, Iowa 


Charles H. W. Foster 
Consultant 
The Conservation Foundation 
Washington, D. C. 


W. Howard Gray 
Chairman 
Public Lands Committee 
American Mining Congress 
Reno, Nevada 


-C. R. Gutermuth 


Vice President 
Wildlife Management Institute 
Washington, D. C. 


Lloyd E. Haight 
Vice President & General 
Counsel 
J. R. Simplot Company 
Boise, Idaho 


Robert E. Lee Hall 
Senior Vice President 
National Coal Association 
Washington, D. C. 


Clarence E. Hinkie 
Practicing Attorney 
Roswell, New Mexico 


Samuel S. Johnson 
President 
Jefferson Plywood Company 
Redmond, Oregon 








(Non-Federal Government Members) 


Thomas G. Kelliher 
Vice President & General 
Manager, 
Getty Oil Company 
Houston, Texas 


Frederic L. Kirgis 
Practicing Attorney 
Denver, Colorado 


John Marvel 
Rancher 


Battle Mountain, Nevada 


Clifford G. McIntire 
American Farm Bureau 
Federation 
425 - 13th St., Nw 
Washington, D. C. 


Bernard L. Orell 
Vice President 
Weyerhaeuser ‘Company 
Tacoma, Washington 


Southern Division 


—-xXi- 


Bruce Renwick 
Vice President & General 
Counsel ; 
Southern California 
Edison Company 
Los Angeles, California 


Fred Smith 
Businessman; Trustee | 
Jackson Hole Preserve, 
New York, N.Y. 


Inc. 


H. A. "Dave" True, Jr. 
Chief Executive Officer 
True Oil Company 
Casper, Wyoming 


Michael F. Widman, Jr. 
Director 
Research & Marketing Dept. 
United Mine Workers of 
America — . 
Washington, D. C. 


The Commission's Organic Act states that “The Chairman of the 
Commission shall invite the Governor of each State to designate a 
representative to work closely with the Commission and its staff 
and with the Advisory Council in matters pertaining to this Act".' 
The following are serving as representatives of the Governors of 


the respective States at this time: 


ALABAMA 

Joe W. Graham 
Director 
Department of Conservation 
Montgomery, Alabama 


ALASKA 

Robert L. Hartig 
Assistant Attorney General 
Anchorage, Alaska 


ARIZONA 

Floyd N. Smith 
Vice President 
Salt River Project 
Phoenix, Arizona 


ARKANSAS 
H. Y. Rowe, Esq. 
El Dorado, Arkansas 


CALIFORNIA 
Norman B. Livermore, Jr. 
Administrator. 


The Resources Agency of Calif. 


Sacramento, California 


COLORADO 
Stephen H. Hart 
Denver, Colorado 


CONNECTICUT 

Joseph N. Gill 
Commissioner 
Department of Agriculture 
and Natural Resources 
Hartford, Connecticut 


DELAWARE 
Rudolph Jass 
Director 


Delaware State Planning Office 


Dover, Delaware 


-xii- 


FLORIDA 
Ney Landrum 


Director 

Florida Outdoor Recreational 
‘Development Council 

Tallahassee, Florida 


GEORGIA 
H. Oliver Welch 


State Planning Officer 
Atlanta, Georgia 


HAWAII 
Sunao Kido 


Chairman 

State Board of Land & 
Natural Resources 
Honolulu, Hawaii 


IDAHO | 
Gordon Trombley 


State Land Commissioner 
Boise, Idaho 


ILLINOIS 
William L. Rutherford 


Director : . 
Department of Conservation 
Springfield, Illinois 


INDIANA 
Perley H. Provost, Jr. 


Director 
Department of Natural Resources 
Indianapolis, Indiana 


IOWA 
Everett B. Speaker 


Director 
State Conservation Commission 
Des Moines, Iowa 


aM BLE BLT 


Newell A. George 
Kansas City, Kansas 


KENTUCKY 
Joseph C. DeWeese 
Director, Washington Office 
Commonwealth of Kentucky 
Washington, D. C. 


LOUISIANA 

Ellen Bryan Moore: (Mrs.) 
Register of Lands 
Baton Rouge, Louisiana 


MAINE 

Lawrence Stuart, Director 
State Park & Recreation 
Commission 
Augusta, Maine 


MARYLAND 

Spencer P. Ellis, Director 
Department of Forests & 
Parks 
Annapolis, Maryland 


MASSACHUSETTS 

Robert L. Yasx 
Chief Secretary to the 
Governor : 
Executive Department 
Boston, Massachusetts 


MICHIGAN 

Joseph D. Stephansky 
Chief, Lands Division 
Department of Natural Resources 
Lansing, Michigan 


MINNESOTA 

Clarence Buckman 
Deputy Commissioner of 
Conservation 
St. Paul, Minnesota 


MISSISSIPPI 
John Land McDavid 
Jackson, Mississippi 


MISSOURI 

Robert L. Dunkesion, Exec. Sec. 
Inter-Agency Council for 
Outdoor Recreation 
Jefferson Cifw Missouri 


-xiii- 


———Eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaaa 0 


Ted Schwinden 
Conmissioner 
Helena, Montana 


NEBRASKA 

Willard R. Barbee, Director 
Nebraska Game and Parks 
Commission 
Lincoln, Nebraska 








NEVADA 

Elmo J. DeRicco, Director 
Department of Conservation 
and Natural Resources 
Carson City, Nevada 


NEW HAMPSHIRE 4 
J, Willcox. Brown, Member | 
New Hampshire Water Resources 
Board | 
Concord, New Hampshire 





NEW JERSEY 

Joseph T. Barber 
Acting Commissioner 
Department of Conservation 
and Economic Development 
State of New Jersey 
Trenton, New Jersey 


NEW MEXICO 
Reuben Pankey 
Truth or Consequences, N.M. — 
' 


NEW YORK 

Charles LaBelle 
Department of Conservation 
Albany, New York 


NORTH CAROLINA 

Ralph C. Winkworth 
Department of Conservation 
and Development 
Raleigh, North Carolina 


NORTH DAKOTA 

Clifford M. Jochim 
Special Assistant 
State Water Commission 
Bixmarck, North Dakota 


| 


OHIO 

Fred E. Morr 
Department of Natural 
Resources 
Columbus, Ohio 


OKLAHOMA 

Bill Sharp 
c/o Commissioners of 
the Land Office 
Oklahoma City, Oklahoma 


OREGON 

Robert F. Smith 
Speaker of the House 
of Representatives 
Salem, Oregon 


PENNSYLVANIA 

Irving Hand 
Executive Director 
State Planning Board 
Harrisburg, Pennsylvania 


RHODE ISLAND : 
Adolph T. Schmidt, Director 


Rhode Island Development Council 


Providence, Rhode Island 


SOUTH CAROLINA 

Daniel R. McLeod 
Attorney General 
Columbia, South Carolina 


SOUTH DAKOTA 
Ingebert Fauske 
Quinn, South Dakota 


TENNESSEE 


William Slayden (Col.) (USA-Ret.) _ 


Deputy Commissioner 
Department of Conservation 
Nashville, Tennessee 


TEXAS 

Jerry Sadler 
Land Commissioner 
General Land Office 
Austin, Texas 


UTAH 

Glen M. Hatch 
Counsel 
Mountain Fuel Supply Company 
Salt Lake City, Utah 


VERMONT 

Belmont Pitkin 
Coordinator of Land Use 
Goddard College 
Plainfield, Vermont 


VIRGINIA 

Marvin M. Sutherland 
Director ~ 
Department of Conservation 
and Economic Development 
Richmond, Virginia 


WASHINGTON 

Bert L. Cole 
Commissioner of Public Lands 
Olympia, Washington 


WEST VIRGINIA 


T. R. Samsell, Director 
Department of Natural 
Resources 
Charleston, West Virginia 


WISCONSIN 

Robert W. Warren 
Attorney General 
Madison, Wisconsin 


WYOMING 
Frank C. Mockler 
Lander, Wyoming 


PUBLIC LAND LAW REVIEW COMMISSION 
Background 


The public lands of Amexica date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov-= 
ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 

At first, these lands were sold for their revenue. 
Eventually, however, as the pioneers swept westward, 
the revenue-raising policy was replaced by one stress-= 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, ine 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wilde 
. Life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: 


As used in this Act, the term 'public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 

other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. 


Working with the Commission are a 33-member Ad- 


visory Council and the representatives of the 50 State 
Governors. 
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PREFACE 


Historians of American land policy have dealt in some depth with the 
Federal public land disposal techniques and procedures of the pre-1930 
period largely because the story of how the nation disposed of its public 
domain constituted a major portion of public land policy up to that date. 
Since the 1930's, major emphasis in public policy has been given to the 
development of land management programs for much of the area that remains 
in Federal ownership. Far less attention has been given to public land 
disposal arrangements than was the case in earlier years, but land dis- 
posals have continued to account for substantial acreages each year. 


Consideration is focused in this study on the operation of the nation's 
current public land disposal techniques and procedures. They are viewed 
in their historical context, considered from the standpoint of their provi- 
sions and actual use in recent years, evaluated in terms of economic and 
political considerations and goals, and examined in the light of possible 
changes and modifications. 


This study was undertaken in the short span of six weeks. With more 
time and finaneing,, studies in depth of actual public land sales, evalua- 
tions of the sales experience of various Federal public land managing 
agencies, and interviews with Federal personnel and with actual and poten- 
tial buyers of the public lands would have been desirable. Time constraints, 
however, limited the amount of possible research to the examination of sec- 
ondary sources and primarily to the examination of reports supplied by the 
staff of the Public Land Law Review Commission. 


Messrs. James Ahl and Gordon Bachman have provided helpful assist- 
ance in the preparation of this report, in researching manuscripts and re- 
ports, in assembling, materials, and in suggesting and checking conclusions. 
Mrs. Dawn Morgan has ably supervised the final organization and typirig 
of the report. Grateful appreciation also is expressed for the helpful as- 
sistance provided by staff of the Public Land Law Review Commission. 

Mr. Andrew C.. Mayer, Project Officer, has been most helpful. Messrs. 
Thomas C. Lee and Andrew C. Mayer prepared the legal analysis of se- 
lected public land disposal laws reported in Chapter II, Section B. 


Raleigh Barlowe 
Department of Resource Development 
Michigan State University 
East Lansing, Michigan 
December 31, 1969. 
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LAND DISPOSAL TECHNIQUES AND PROCEDURES 


Land disposal techniques and procedures were a key feature of the 
public land policy of the United States for a long period. This was nat- 
ural at a time when the nation played an intermediary role in acquiring 
lands from the original states, from foreign powers, and from the Indian 
tribes and then conveyed title to these lands to private owners or to the 
states. 


This situation has changed. Once the nation disposed of most of 
its lands of agricultural potential, its goals changed and emphasis was 
placed on a policy of reserving, administering, and managing its re- 
maining areas along with some reacquired lands for various specified 
purposes. With this change, land disposal arrangements were used far 
less frequently and became an aspect of policy which is more often ap- 
plied under unusual than under ordinary circumstances. 


Despite the decline in the extent of their use, land disposal tech- 
niques and procedures are still a highly significant phase of public land 
policy. This report is designed to consider and evaluate the significance 
_of the disposal techniques now in use. In approaching this topic, em- 
phasis is given first to some historical perspectives, secondly to the 
nature and operation of the existing land disposal system, then to an 
analysis of the disposal techniques and procedures now in use, and 
finally to a discussion of some alternatives. 


I, HISTORICAL BACKGROUND 


Public land disposal policy became a matter of national concern in 
the United States when the first tract of public domain was ceded to the 
nation in 1781. Maryland had started the process three years earlier in 
1778 by making her approval of the Articles of Confederation dependent 
upon the willingness of the seven states with claims to western lands to 
cede these lands to the nation. New York complied with this demand in 
1781 by making an unconditional cession of her claims to 202,187 acres 
of western lands. Virginia followed in 1784 with a conditional cession 
of 161,959,680 acres of northwestern lands. Massachusetts (1785) and 
South Carolina (1787) made unconditional cessions of their claims while 
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Connecticut (1786), North Carolina (1790), and Georgia (1802) attached 
significant conditions ‘to the ‘surrender of their claims. : 


Congress was ‘hot slow to recognize the possibilities that lay ahead 
in the administration ‘of the public domain. An act was passed on Octo- 
ber 10, 1780, before ‘the first land cession was made which provided for 
the sale of the territories ‘to be ceded for the common benefit of the United 
States, for the creation of néw states from these territories, and for Con- 
gressional regulation of ‘the granting and selling of these lands. Two 
years later on September 5, 1782, a committee of Congress recommended 
that the ceded lands be Sold to discharge the national debt. 2/ Following 
Virginia's large cession‘on March 1, 1784, a committee of Congress — 
headed by Thomas Jefferson was appointed to draft an ordinance covering 
disposal policy. A report'was submitted on May 7, 1784. This proposal 
was discussed but not acted upon until the next year when it was passed 
in revised form as the Ordinance of 1785. 


The Ordinance of 1785 provided for a system of rectangular surveys 
under which the ceded lands would be divided into six-mile square town- 
ships of 36 mile-square ‘sections. Section 16 lands were to be reserved 
for schools and four othér Sections were to be.reserved for later disposal. 
Also reserved was a royalty interest of "one-third part of all gold, silver, 
lead and copper mines, ‘to be sold or otherwise disposed of as Congress 
shall hereafter direct. "3/ The remaining lands were to be offered for 
sale at public auction at @ Minimum price of one dollar per acre plus an 
allowance for the cost Of Survey. Land was to be sold by whole townships 
as soon as the first seven ranges were surveyed. 


Disposal of the public domain was viewed from the beginning as an 
ideal means for helping to pay off the nation's debt and also for compen- 
sating Revolutionary War veterans for their services. 4/ Congress' inabil- 
ity to pass tax legislation acceptable to all of the states and its general 
lack of other sources Of revenue caused many people to view the public 
lands as the chief assét ‘the ‘nation could rely upon for repayment of its 


y/ See Benjamin H. Hibbard, A History of the Public Land Policies 
(New York: Macmillan, 1924), pp. 9-13. 
pid. , p. 33. | gyfs bau, oi of 1785. 


4/ Hibbard, Public-Eand Policies, pp. 32 and 35. 


mounting debts. Richard Henry Lee, who served as president of the Con- 
gress under the Articles of Confederation in 1785, wrote to James Madison 
on May 30, 1785, that.sale of the federal lands northwest of the Ohio 
River which had been acquired from the Indians “will extinguish about 10 
millions of the public debt. "d | 


There is little question that the securing of revenue was the principal 
objective Congress had in mind in the formulation of the land disposal 
provisions of the Ordinance of 1785. Other objectives, however, were 
considered. From a broad point of view, it may be argued that the deci- 
sion to sell the western lands cemented the ties of the western settlements 
in Kentucky and Tennessee to the eastern states. Aland sales policy was 
needed to meet the mounting pressure for immigration to the West and to 
provide a cloak of legality for the settlements already being established 
north of the Ohio River. Moreover, a land disposal policy was needed to 
permit occupation of the Northwest Territory and to strengthen the nation's 
claim to this still disputed area, & 


With the new land disposal program, the rectangular survey system 
was accepted as an improvement over the use of metes and bounds de- 
scriptions in the allocation of ownership tracts and in title registration. 
Reservation of the Section 16 lands indicated a national commitment to 
the furtherance of public education. Reservation of a royalty share in 
minerals produced represented a carryover of the European concept of 
crown ownership of these resources. Reservation of selected tracts for 
future disposal reflected a belief that the government should share in the 
increasing values that would come with land development. The provision 
for sales of township units indicated a willingness to deal with land jobbers 
and a desire to avoid the problem of retailing the smaller tracts needed by 
actual settlers. 


The provisions of the Ordinance of 1785 show that Congress was in- 
terested in offering public lands for sale and in securing revenues from 
these sales. No restrictions were provided, however, that would limit 
the areas available for sale or that would serve to maximize the revenues 
receivable over time by limiting the quantity of land offered in any year to 
the approximate areas for which a current market existed. 


SV ise Tae Curtis Ballah (ed.), The Letters of Richard Henry Lee (New 
York: Macmillan, 1914), vol. II, p. 365. 


LT asppe Hibbard, Public Land Policies, pp. 33-4. 
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George Washington sensed this problem in 1785 when he recommended 
a policy of "progressive seating" or settlement under which lands would 
be sold in only one area ata time.l/ He observed that 


. . » Compact and progressive Seating will give strength to the 
Union; admit law and good government; and federal aids at an 
early period. Sparse settlements in several new States; or ina 
large territory for one State, will have the direct contrary effects 
and whilst it opens a large field to Land jobbers and speculators, 
who are prouling about like Wolves in every shape, will injure 
the real occupants and useful citizens, and consequently, the 
public interest, If a tract of Country, of convenient size for a 
new State, contiguous to the present Settlements on the Ohio is 
laid off, and a certain proportion of the land therein actually 
seated; or a lease granted; before any other State is marked out 
and no land suffered to be had beyond the limits of it, we shall, 
I conceive, mgeey’ © sees political advantages from such a line 

of conduct. ... 


Richard Henry Lee probably reflected the views of Congress concerning 

the need to appease potential speculators in his reply to Washington: | 

“Your idea of settling a state at a time, would most certainly be wisest 
and best, if the excessive rage for taking lands there could be possibly 
restrained, "9 


Pressed by its critical need for money, Congress approved two large | 
grants of land in southeastern Ohio in 1787 to the Ohio Company and the ~ 
Scioto group at a price of $1.00 per acre with one-third off for inferior 
lands.19/ A third large grant was approved in 1788 to John Cleves Symmes 
on the same terms.1!/ In addition, 108,431 acres were offered at public 


/ Letter of George Washington to the President of Congress, March 1S) 
1785, Writings of Washington eit uchy Government Printing Office, 
1933), vol. 28, p. 109, 


8/ Letter to Hugh Williamson, March 15, 1785, Writings of Wash- 
ington (Washington: Government Printing Office, 1933), vol. 28, p. 108, 


9/ Ballagh (ed. ), Richard Henry Lee, vol. II, p. 349. 
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auction in New York City in September and October 1787. Approximately 
a third of this acreage was bid off at an average price of slightly over 
$2.50 an acre but came back to the Government when the buyers defaulted 
on their payments while 72,974 acres were purchased for S17, 108 at an 
average price of $1.60-1/2 an acre. 14 


Public land sales policy was one of the first subjects brought up in 
Congress after the National Government was reorganized under the Con- 
stitution in 1789. Representative Thomas Scott of Pennsylvania spoke to 
this point on May 28, 1789, and urged "the necessity of taking speedy © 
neasures with respect to the unsettled lands in the Western Territory. "13 
He stressed the need for surveys, for establishing land sale offices, and 
for making sales in smaller sized units than a million acres. On July 13, 
1789, Scott again spoke with eloquence concerning the attractions of the 
western lands, the westward flow of settlement, and the opportunity for 
selling lands and using the proceeds to satisfy the nation's debts.== 
Congress, however, was occupied primarily with the problem of organizing 
the new government and no action was taken. 


Alexander Hamilton, who served as Washington's first Secretary of 
the Treasury, submitted a Plan for Disposing of the Public Domain to Con- 
gress on July 20, 1790 which could have provided a major boon to land 
speculators.15/ Hamilton recognized three classes of buyers: "Moneyed 
individuals and companies" and "associations of persons" who would 
often act alike in taking considerable quantities of land for later distribu- 
tion and resale, and individual settlers who "will generally purchase in 
small quantities." He recommended that convenient tracts be set aside 
from time to time for sale to settlers in maximum sized units of 100 acres. 
The balance of the area would be sold, mostly in ten-mile square town- 
ship units, to the "moneyed individuals and persons." Sales would be 
made at the seat of government and at one land sale office in the North- 
west and one in the Southwest at a price of 30 cents an acre plus costs 
of survey, and limited credit would be advanced on sales involving tracts 
of a township or more. 


12h, ] pp. 52-4. 


13/ s.¢ Gales and Seaton's Annals of Congress (1789), vol. 1, p. 427. 


14/hig, ‘ Pp. 646-57. 


15/ See American State Papers: Public Lands, House Report No. 3, 
lst Congress, 2d Session, vol. I, pp. 8-9. 
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Hamilton's proposal deemphasized the revenue aspect of public land 
disposal policy. Small tracts would have been available to settlers, but 
major emphasis was to be given to the wholesaling of larger lots at bargain . 
prices to moneyéd persons, companies and associations who would then . 
bear the burden of subdividing and reselling the land to actual settlers, 
This proposal stimulated little response on the part of Congress. More 
consideration was given to President Washington's recommendations in 
his messages of December 8, 1790, and October 25, 1791, that Congress 
act to speed the sale of the western lands, but no definitive action was 
taken to provide a national land disposal policy until 1796. 


A bill for establishing land offices and offering public lands in the 
Northwest Territory for sale was discussed on several occasions in the 
House of Representatives between January 26 and April 6, 1796,26 
William Smith of South Carolina reported that the Land "committee had 
two objects in view—to raise revenue, and to sell the lands in such lots 
as would be most convenient to purchasers. "17/ Most,of the discussion 
centered around the question of size of tract to be purchased. A proposal 
for offering quarter section tracts of 160 acres was voted down, and it 
was finally decided that one-half of each township was to be divided into 
640 acre sections that would be offered for sale at the local land district 
offices. The remaining half of each township would be left undivided and 
would be sold in quarter townships at Philadelphia, the national seat of 4 
government. Four sections near the center of each township and all sec-_. 
tions containing salt springs were'to be reserved for future sale, 1 


A minimum price of $2.00 an acre was recommended by the House 
Lands Committee and appears to have been accepted with little dissent, 
The report of House debates indicates that only two Congressmen ex- 
pressed the feeling that the $2.00 an acre minimum was too high. Sev- 
eral expressed the opposite sentiment. John Williams of New York as- 
serted that "land much inferior to this has been sold with ease at two 
dollars an acre in NeW York, "19 Henry Dearborn of Massachusetts 


16/550 Annals of Congress, vol. 5, pp. 327-31, 402-23, 802, and 
856-68. The Senate’debates were not reported for the early years of Con- 
gress. The House bill was passed by the Senate, referred back to the 
House with amendments, ‘and finally passed on May 18, 1796. 


4Y/hid., p. 33. 


18 ig, , vol. 6, ‘p. 2906. (Also U. S. Statutes at Large, WOl. a), 
p. 466.) : 


419/thid., vol. 5 (ip MI66. 
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thought "a very great portion of the land first sold would command a con- 
siderably higher price. "20/ Albert Gallatin, a member of Congress, pub- 
lished a monograph following the passage of the bill in which he described 
the public lands as a national asset which would help pay off the nation's 
debts and asserted that: 


The land may therefore be considered as being, upon the average, 
worth four dollars per acre within eight years after the time of 
purchase; which discounted at the rate of six percent compound 
interest, is equal to about two dollars and a half at time of 
purchase, £= } 


As finally passed, the Act of 1796 provided for sale at Cincinnati 
and Pittsburgh of the divided halves of the townships being surveyed in 
the Seven Ranges of southeastern Ohio. The undivided halves were to be 
sold at Philadelphia. All lands except the reserved areas were to be sold 
at public auction at a minimum price of $2.00 an acre. Five percent of 
the sales price was required as a down payment, 50 percent was due in 
30 days, and the remainder was due within a year. A 10 percent discount 
on the credit amount was allowed if paid within 30 days.“ 


Passage of the Land Sale Act of 1796 gave the nation a procedure for 
disposing of its western lands. The major features and goals of the new 
policy can be summarized as follows: 


1. It was assumed that the Federal Government should operate in a tem-~ 
porary proprietary capacity in acquiring lands from the states and the 
Indian tribes, in surveying and processing them for disposition, and 
then in offering them for sale to individuals or, in the case of the 
Section 16 lands, in granting them to the new states. 


2. It was expected that the lands would sell at near their market value 
and that the revenues derived from their sale would provide the nation 
with funds to pay off its accumulated debts. 


3. It was hoped that the land sales policy would encourage and facilitate 
land settlement without giving undue encouragement to land speculation. 


4, No responsibility was felt for classifying the lands for sale purposes, 


20/ iG, , p. 405. 


2i/ Henry Adams (ed.), The Writings of Albert Gallatin (New York: 
Antiquarian Press Ltd. , 1960), p. 158. 


22a S. Statutes at Large (1796), vol. I, pp. 464, 467~68. 
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for limiting sales to particular areas or to the quantities of land that 
could be readily absorbed by the market at any given time, or for 
directing the uses that might be made of the lands after their sale. 


These four assumptions were accepted by Congress almost without 
discussion. The principal differences of opinion concerning the policies 
developed revolved around five issues: (1) size of tracts, (2) possible 
settlement requirements, (3) minimum prices, (4) the possible extension 
of credit, and (5) location of the land offices. 


apopemaes for the western settlers argued for reduction of the mints 
mum size of tracts to sizes more commensurate with settler needs, for 
sales to actual settlers rather than nonresidents, for a low minimum price 
to settlers but against concessions to speculators, for land credit, and 
for land offices in the vicinity of the lands sold. Spokesmen for the land 
investment interests favored ‘larger tracts, no settlement requirements, 
price concessions on large purchases, and the extension of credit. Those 
who wanted to minimize the Government's responsibilities in the land dis- 
posal process, in turn, favored the sale of lands in large tracts without 
settler requirements either at minimum prices which reflected the full 
market value of the land and thus promised to provide the Government © 
with needed public revenues or at lower prices that could be expected to 
facilitate the rapid sale of the lands. These people generally preferred 
cash sales with the sales being conducted at a limited number of sites. 


Experience and the passing of time prompted numerous changes in 
the nation's land disposal policies after 1796. Huge new additions were 
made to the public domain with the Louisiana Purchase of 1803 and later 
purchases and cessions. The minimum size of tract that could be pur- | 
chased at public sale dropped from 640 acres in 1796 to 320 acres in 1800, 
160 acres in 1804, 80 acres in 1817, and 40 acres in 1832.43/ The mini- 
mum sales price of $2.00 an acre was lowered through a system of dis- — 
counts for payment of cash to $1.84 an acre in the first years, to $1.64 
an acre in 1804, and to a straight cash charge of $1.25:an acre in 1820.2 24/ 
A credit system was authorized by the Act of 1796 and expanded in 1800 
but broke down from abuse and weak STE Oe to such an extent that 
Congress abolished the system in 1820.29/ New land sale districts were 


23/356 Hibbard, Public Land Policies, pp. 67-80. 
24/ Hid. , p. 77. 
25/ 


—~ Paul Y. Gates, History of Public Land Law Development alk truare 
ton: Government Printing Office, 1968), pp. 129-43. 
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created as the frontier moved westward and conscious efforts were made 
to offer lands for sale at sales offices close to the lands affected. 


New facets of policy developed with the rise of the squatter problem, 
the mounting demand for internal improvements, and widespread endorse- 
ment of the granting of military bounties. Settlement on the unsold public 
domain was illegal but soon became a common practice. A series of pre- 
emption acts which authorized squatters in designated areas to purchase 
their claims at the minimum price were authorized after 1800 and finally 
led.to the passage of the General Preemption Act in 1841. Requests for 
public land grants to facilitate the provision of schools and internal im- 
provements such as roads, canals, navigation improvements, levees, and 
railroad construction prompted the granting of increasingly large areas to 
the states 25 Land grants to veterans also blossomed out from a relatively 
’ minor and temporary concern during the 1790s to a sizable operation as 
Congress authorized jai apihgese grants to veterans of the War of 1812 and 
the Mexican War. 24 


The nation's land policies from 1796 to 1862 have sometimes been 
described as a period of emphasis on cash receipts. This characterization 


26/ Grants of 724,266 acres of Section 16 lands, 24,216 acres of 
salt spring lands, and 69,120 acres for seminaries plus 3 percent of the 
proceeds from the sales of public lands within the state were made to 
Ohio upon its admission to the Union in 1803. (See Gates, pp. 288-91.) 
The extent of these grants increased as later states were admitted and as 
new types of grants were authorized. Altogether, 3,359,188 acres were 
granted to the states specifically for the construction of wagon roads, 
13,910,744 acres for canals and related internal improvements, 37,128,531 
acres for railroads, and 64,910,353 acres through swamp and indemnity 
land grants. These special grants plus the more general grants brought 
the total area of lands donated to the 29 public land states other than 
Alaska to 223,884,994 acres. (Gates, p. 384.) In addition to these 
lands, Congress granted some 94,355, 739 acres directly to railroad companies. 


27/see Gates, Public Land Law, pp. 249-84. Military bounty war- 
wants had been issued for 68,239,030 acres by1907. Of this total, 
2,165,000 acres was for veterans of the Revolutionary War, 4,845,920 
acres for veterans of the War of 1812, and 61,227,110 acres for veterans 
covered by the Acts of 1847, 1850, 1852, and 1854 that followed the 
Mexican War. (See Hibbard, p. 132.) 


is only partly correct. It is true that the men who formulated the land 
disposal policies during the late 1700s were hopeful that the sale of 
public lands would provide a ‘bountiful flow of public revenues. But as 
Thomas Le Duc has observed: | 


One of the many myths about federal policy in the first forty or 
fifty years is the assertion that its object was to maximize cash 
proceeds, rather than to promote migration or economic develop- 
ment. The fact is... that almost at once the new government 
began to give away significant quantities of land and thus uhder- 
cut its own sales. Tallying the disposals through the year 1828, 
one finds that almost half the conveyances tepresented donations. 


From the passage of William Henry Harrison's "Frontier Land Bill" in 
1800 on, heavy emphasis was given to appeasing the growing demands of 
settlers and of speculators for more favorable land disposal arrangements. 
Lip service was given to the concept of economic development of the 
frontier areas and the interests of settlers were often treated as paramount, 
but it was the land speculators who often benefitted most from the applica- 
tions of policy. Le Duc highlights this situation in his analysis of the 
decision to scrap the credit system in 1820. The decision to set the min- 
imum sales prices at $1.25 an acre: 


- . » had no known relation to the economic value of the land; 
it represented a purely political adjustment, assertedly in the 
interests of the settler but actually, as was then recognized, 
designed to encourage speculation. 


Had the politicians genuinely desired to promote farm making 
and to discourage speculation, they would have moved in pre- 
cisely the opposite direction by raising the price of land, 
lengthening the term of credit, and even advancing development 
credit. There was nothing wrong in principle with credit sales. 
The trouble was that the credit term was too short and the price 
too low. It enticed speculators without really aiding authentic 
farm-making settlers. On their land purchase most settlers 
needed more than four years' credit, for they could not hope in 
that time to bring raw land to a point of development where it 
would yield sufficient net savings to permit payment. ... If 
Congress had been interested in promoting migration and real 
development, a program of development credit should have been 





28/ Thomas Le Duc, "History and Appraisal of U. S. Land Policy to 
1862," in Land Use Policy and Problems in the United States, ed. by 
| Howard W. Ottoson (Lincoln: University of Nebraska Press, 1963), p. 5. 
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introduced. Early and late, it is clear that the lack of credit 
retarded genuine development and that low prices on government 
land ay an to channel credit into speculative purchase of 

land. 


Congress was far from ready to experiment with development credit 
in 1820. Under the laissez faire assumptions of the time, it was felt 
that the Government had no responsibility beyond the making of public 
lands available for sale. The sales policies pursued until the 1860s 
poured new lands into the market as fast as they could be surveyed with 
no concern for the ability of the market to absorb them. There was little 
conscious attempt to offer lands in a manner conducive to maximizing 
sales receipts. The Government's own policies in offering vast areas 
drove prices down to the established minimum, and it was only in unusual 
instances that bidders at the public auctions offered more than the mini- 
mum price for even the best lands. 


It was the shifting of public lands to private ownership rather than 
the maximizing of cash receipts that stands as the primary objective at- 
tained from the operation of the public land disposal policies between 
1796 and 1862. Some 378.5 million acres were offered for sale during 
this period of which 156 million acres were sold and 54 million acres 
were taken by military warrants and scrip. 22 Around 140 million addi- 
tional acres had been turned over to the states for distribution. 


Cine measure of the success of the Government's policy of shifting 
its public domain lands into private ownership is provided by the findings 
of the Census of 1860. This census reported that there was a total of © 
72,789,754 acres of improved land and 104,562,242 acres of unimproved 
land, or a total of 177,351,996 acres of land in farms, in the 16 public 
land states and in the western territories in 1860. When consideration 
is given to the fact that much of the farm land reported in Ohio, Alabama, 
and Mississippi was covered by state cession reservations that kept it 
from ever becoming part of the public domain and that considerable areas 
of farm land in California, Louisiana, and Missouri represented French 
and Spanish land grants, it appears that improved farm land represented 
less than a fifth and total area in farms less than half of the area of public 
domain that had been sold or granted to the states by 1860. Some of the 
land not yet in farms was still found in state ownership. A high propor- 
tion of it, however, was held in speculator holdings. 


29/ Hid. ppp? 10=T). 


30/ 550 Gates, Public Land Law, pp. 802-03. 
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Land ‘Speculation ‘was @ common phenomena all along the frontier and — 
particularly so during the land boom periods of 1817-19, 1834-37, and 
1854-57. Low lahd priées Goupled with the expectation that area devel- 
opment and mounting d@matids would soon push prices upward caused 
thousands of ordinary settlers to buy considerably larger tracts than they 
could ever expect to operate with their available resources. Local in- 
vestors shared this mania to such as extent that they were frequently 
"land poor." Nonresident investors and their agents also were prominent 
in their activities. James S. Easley and William W. Willingham, for . 
example, entered 401,752 acres in Iowa and other Midwestern states 
during the 1852-58 period and realized a substantial return on their spec- 
ulative investment.3!// Other examples of prominent speculators include 
William S. Chapman who entered some 631,000 acres in California and 
later turned much of his land over to Miller and Lux who entered additional 
lands and at one time held over a million acres in several western states, 
Thomas B, Walker who acquired 700,000 acres in Minnesota and other 
states, and Francis Palm arid Frederick Driggs who entered 412, 260 acres 
in Michigan and Wisconsin. 32 


Passage of the Homestead Act in 1862 introduced a new phase into 
public land disposal policy. Cash sales were deemphasized, though 
sales continued for another 20 years. Primary emphasis was now given 
to the almost free disposal ‘Of land to homesteaders. Individuals who 
were 21 years of age or ‘older or heads of families and who were citizens 
or hac applied for citizenship were authorized to file claims on tracts of 
up to 160 acres of surveyed public lands, to hold their claims by occupying 
them within six months, ‘and to acquire patents of title to them after five | 
years of occupancy and the making of nominal improvements. No charge 
was made for the land other than a filing fee of $10 for 160 acres plus a 
$4 commission at the time the application was filed and a second $4 com- 
mission at the time final proof was submitted. ' 


The Homestead Aét was the end product of a long period of gradual 
modification of the nation's land disposal policies in the interest of indi- 
vidual settlers. It has ‘continued until the present time as the principal 
means for providing fédéral ‘public lands for private agricultural settlement. 
Through 1967, a total of 510.,748,328 acres were claimed under the Homestead 


3i/ See Robert P. Swierenga , Pioneers and Profits: Land Speculation 
onthe Iowa Frontier (Ames: Iowa State University Press, 1968), p. 159. 
82/506 Gates, Public Land Law, p. 440. 
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Act and its amendments by 2,992,058 entrymen. Of this total some 
270,415,324 acres have been patented to 1,623,691 settler owners..33/ 


Examination of the statistics on homestead entries shows that areas 
in excess of two million acres per year were filed upon in every year from 
1868 through 1934 when most of the remaining public lands were with- 
drawn from entry. The highest volume of claims was experienced between 
1902 and 1921 when 10 million or more acres were claimed in every year 
except 1918 and when the filed upon area reached peaks of 18,329,115 | 
acres in 1910 and 15,189,087 in 1911. Patents were issued for one mil- 
lion or more acres in all but one year between 1873 and 1939. The largest 
number of patents were issued during the 1901 to 1925 period with peaks 
of 10,884,822 acres patented in 1913 and 9,941,327 in 1914. 


Homesteading appeared as a "dream come true" to many potential 
settlers. In practice, however, the administration of the Homestead Act 
proved to be far from a complete success.34/ The terms of the act were 
far better adapted to conditions in the more humid eastern states than in 
the arid and treeless western areas that remained open for settlement 
after 1862. Many operators—particularly the lumbermen and the ranchers 
—needed more land than the Homestead Act offered them for efficient op- 
erations and the need for development credit continued as a critical de- 
terrent to effective farm making. Special measures such as the Timber 
Culture Act of 1873, the Timber and Stone Act and the Free Timber Act of 
1878, the Kincaid Act of 1904, the Enlarged Homestead Act of 1909, the 
Three-Year Homestead Act of 1912, and the Stock-Raising Homestead Act 
of 1916 were passed to provide additional lands and privileges for settlers. 
But even with these adjustments, only slightly over half of the entries 
filed led to final homestead patents. 


Problems arose with the land disposal and settlement laws in accom- 
modating the needs of miners, lumbermen, ranchers, and possible reclama- 
tion developments. The reservation of a federal royalty interest in certain 
minerals under the Ordinance of 1785 led the Government to withhold the 
lead lands of the Upper Mississippi Valley from sale, to devise a leasing 
program for these lands, and ultimately to abandon the leasing policy and 
offer the mineral lands for public sale.32/ Farther West, the problem of 


34/thid,, pp. 387-462. 


33/thid. Ppt eos OUls 


33/ g06 Robert W. Swenson, "Legal Aspects of Mineral Resources 
Exploitation,” in Gates, Public Land Law, pp. 702-06. 
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mining claims was met under the Mining Act of 1866 simply by authorizing 
miners to explore and occupy the public lands and to file claims on and 
acquire title to improved mining sites. 


Less attention was given.to the specific needs of lumbermen for large 
tracts -of forest covered land and of ranchers for substantial areas of 
grazing land. Both of these groups suffered from a popular assumption 
that they filled a temporary transitory role—that the plow would follow 
the axe across the nation’s woodlands and that cultivated fields would 
replace the rancher's grazing herds in the prairie and plains regions. 
Little official thought was given.to the future need for forests or grazing 
land, to the fact that many land areas might be best used for these pur- 
poses ona continuing basis, or to the problems lumbermen and ranchers 
faced in securing access to the timber and grass that grew on the public 
lands. The lumberman was expected to shift for himself in acquiring the 
timber he needed for his sawmills.32/ In attempting to do so, he ac- 
quired large blocks of land from the states and sometimes worked through 
"dummy" buyers or homesteaders, cut "round forties" and engaged in 
other abuses of the disposal laws. 


Ranchers also stretched the laws to meet their needs and operated on 
the assumption that their cattle and sheep could find free grazing on the 
public lands. Limited recognition was given to the stockman's need for 
more land by the Kincaid-Act of 1904 and the Stock-Raising Homestead 
Act of 1916 which allowed homesteads of 640 acres. But neither act was 
really sufficient to care for the stockman's needs. Both fell far short of 
providing the pasturage units of four sections or 2,560 acres recommended 
by John Wesley Powell in 1879.38 


A more constructive. policy was developed to meet the need for land 
reclamation. The Desert Land Act of 1877 authorized the sale of tracts 
of up to 640 acres to settlers who would irrigate the land within a three- 
year period. This act was basically illogical as it failed to recognize 


S8/ipid. , pp» 71a at 


37/ See James Willard Hurst, Law and Economic Growth: The Legal 
History of the Lumber Industry in Wisconsin, 1836-1915 sn jc 


Belknap Press of Harvard University Press, 1964), p. 63. 


38/5. John Wesley Powell, Report on the Lands of the Arid Regions 
of the United States (Washington: Government Printing Office, 1879), 


Pp. 22-23. 
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the fact that the provision of reclamation works usually required more 
than three years and that the costs and benefits associated with irrigation 
hardly justified the sale of lands at $1.25 an acre while homesteaders 
could acquire 160 acres without cost. But logical or not, the Desert Land 
Act was used by many settlers to acquire up to 500,000 acres a year for © 
purposes such as speculation, ranching, the raising of hay, and in some: 
cases even for the provision of irrigation works. 


The Desert Land Act was amended in 1890 to limit the areas sold to 
tracts of 320 acres and in 1891 to require irrigation and cultivation of 
only one-eighth of the land area claimed. Another approach was tried 
under the Carey Act of 1894 which authorized donations of up to one mil- 
lion acres of irrigable dry lands to ten western states if they would take 
over the responsibility for reclaiming the lands and having them settied 
and at least partly in cultivation in a ten-year period. Nine states par- 
ticipated in this program by segregating 3.9 million acres for development, 
of which only 1.1 million acres were actually reclaimed and patented. 


A major development in land reclamation policy came in 1902 with 
passage of the Reclamation Act. This act authorized the Secretary of 
Interior to use monies from a reclamation fund for construction of irriga- 
tion reclamation works. The reclamation fund was to be financed by re- 
ceipts from the sale and disposal of public lands in the western states. 
The act provided for withdrawal of irrigable lands from entry, the home- 
steading of the irrigated lands and their sale at a price adequate to return 
their share of the project construction costs to the reclamation fund. 
Under the reclamation plan, settlers were expected to pay for the cost of 
the reclamation improvements, reclaim at least half of their irrigable land, 
and meet the residence requirements of the Homestead Act. Water rights 
could be sold from government reclamation projects to resident private 
land owners who lived adjacent to or near the projects, but-water could 
not be provided to nonresident owners nor for areas of more than 160 acres 
per owner, 


Homesteading provided the most significant means for shifting lands 
from public to private ownership after 1862. The offer of free land came as 
a boon to thousands of prospective settlers even though it contributed to 
what Gates has described as "an incongruous land system. n39/ Operators 
in the arid and treeless West frequently found that they needed more land 
for efficient operations than would have been the case further east. The 
five-year residence requirement was ili-suited to. the living patterns best 


eee Public Land Law, pp. 387-462. 
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suited for dry farming areas. The homesteader's inability to mortgage his 
holdings until he had secured title aggravated his credit situation at a 
time when he usually had a critical need for settlement credit for farm- 
making purposes. 


Disposals under the Homestead Act continued as a significant aspect 
of public policy until 1934 when the bulk of the remaining vacant, unap- 
propriated, not reserved public domain found within the 48 states was with- 
drawn from entry. Long before this decision was made, an important new 
phase of public land policy was started with the reservation of large tracts 
of public lands for special purposes. The first reservation of a significant 
area designed to prevent the shifting of land from public to private owner- 
ship came in 1872 when Congress reserved Yellowstone Park as a "pleas- 
uring-ground for the benefit and enjoyment of the people." President 
Benjamin Harrison gave new life to the public land reservation process 
by reserving some 13,416,710 acres from sale in 1891 and 1893. Pres- 
idents Cleveland, McKinley, and Theodore Roosevelt added areas of 
25,686,230 acres, 7,050,089 acres, and 148,346,925 acres, respectively, 
to the forest land bot ees 07, Steps also were taken to reserve po- 
tential reclamation reservoir and canal sites in 1888, water power sites 
in 1901, the sites of historic and prehistoric antiquities in 1906, and 
coal and oil lands in 1906. 


Yellowstone Park was reserved primarily to prevent private monop- 
olization of the natural wonders of the area. The later reservation of 
reservoir, canal, and water power sites was prompted by similar senti- 
ments while the reservations of forest and mineral lands was motivated 
by concern over the exploitive resource harvesting practices then in use 
and expressed fears concerning the nation's probable future need for 
forest and :nineral resources. Except for the park reservations, none of 
these initial motivations called for programs of intensive public resource 
management. As a result, the reserved resources were often simply re- 
served from private entry. Such policy as was developed concerning 
their administration tended to emphasize the Government's custodial 
ownership rather than a concept of resource management. 


A shift toward the employment of positive resource management pol- 
icies started with the establishment of the U. S. Forest Service in 1905 
and with the enactment of the Weeks Act in 1911 and the Clarke-McNary 
Act in 1924. Regulations and policies governing the construction of power 
projects at public dam sites were provided under the General Dam Acts of 


49/see Hibbard, Public Land Policies, pp. 530-31. 
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1906 and 1910 and the Federal Water Power Act of 1920. A coordinated 
concerted program for the handling of existing and prospective new na- 
tional parks became possible with the creation of the National Park Serv- 
ice in 1916. Provisions for the controlled exploitation of reserved mineral 
deposits were authorized by the Mineral Leasing Act of 1920. 


A highly significant step in the nation's land disposal policy came 
with the enactment of the Taylor Grazing Act in 1934. This law and its 
amendment in 1936 called for withdrawal of 142 million acres of the 166 
million acres of unappropriate unreserved public domain lands that re- 
mained in the 48 states for administration as parts of public grazing dis- 
tricts. The law had a double impact in (1) instituting a public land man- 
agement program for an important dangling category of land use, and (2) 
closing off the time period during which disposal policy could be viewed 
as one of the more significant aspects of the nation's public land policy. 
With the creation of the grazing districts, the quantity of lands eligible 
for disposal declined substantially. Provisions still existed for the ex- 
change and disposal of public lands, but disposal policy now became a 
matter of peripheral concern. 


From a historical point of view, the land disposal policies developed 
and used by the United States during its first century and a half of being 
can be identified as an enlightened aspect of the American way. They 
facilitated the rapid peopling of a continent and the economic development 
of a new nation. The policies used changed over time. Heavy emphasis 
was given at first to fiscal policy goals. This emphasis was soon tem- 
pered and then overbalanced with a concern for settler interests. With 
passing time, the frontier disappeared, the lands best suited for agricul- 
ture were preempted for this use, the land settlement period ended, and 
the nation shifted to a policy of holding and then managing the lands re- 
maining in public ownership. 


Changing goals will undoubtedly have an important impact upon 
future policies. These goals may have little effect upon land disposal 
arrangements, particularly if it is felt that most of the land now in fed- 
eral ownership should remain subject to public management. Experience 
shows, however, that some disposal of public lands will take place and 
that factors such as the characteristics and possible uses of the lands, 
the demands of possible users, and the often unspecified goals of the 
public do and should play important roles in directing the disposal ar- 
rangements that are developed. 


=T7- 


Ii, NATURE AND OPERATION OF THE 
EXISTING FEDERAL LAND DISPOSAL SYSTEM 


Individuals,, corporate bodies, and units of government can now ac- 
quire interests in federal public lands under a variety of arrangements. 
Emphasis is given ‘in this section to (1) identification of the laws under 
which disposals can be made, (2) a discussion of the functional cate- 
gories of disposal techniques and procedures embodied in the principal | 
operative disposal laws, and (3) a review of recent experience in public 
land disposal. 


. Throughout this report emphasis is necessarily limited to techniques, 
procedures, and legislation Secuingd the pase ire disposal of interests 
in the public lands. i/ The term "public iands" is treated here as in 
Section 10 of PL 88-606, the Act which established the Public Land Law 
Review Commission, as including: 


. - . (a) the public domain of the United States, (b) reservations, 
other than Indian reservations, created from the public domain, 
(c) lands permanently or temporerily withdrawn, reserved, or 
withheld from private appropriation and disposal under the public 
land lews, including the mining laws, (d) outstanding interests 
of the United States in lands patented, conveyed in fee or other- 
wise, under the public land laws, (e) national forests, (f) wild- 
life refuges and ranges, and (g) the surface and subsurface re- 
sources of all such lands, including the disposition or restric- 
tion on disposition of the minera! resources in lands defined by 
appropriate statute, treaty, or judicial determination as being 
under the control of the United States in the Outer Continental 
Shelf. 


Passing attention only is given to legislation covering the disposal of 
other real estate owned by the United States. 





A, land Disposal Laws Used in Recent Years 


Reference was made in the Historical Perspective section to a number 
of laws under which lands have been granted by the United States to the 


/ Public land disposal is interpreted as including the sale, granting, | 
or transfer by exchange of any public lands from the Federal Government 
to any nonfederal level of government or private person or firm. Direct 
emphasis is not given to the problems that arise in the granting or sale of 
leases, permits, or easements for the use and occupancy of the public 
lands. 
as a 


states and to individuals. Several other laws also could have been listed. 
Many of these acts, both among those mentioned and those not mentioned, 
are no longer operative. A considerable number, however, are still in. 
force and can be used as the basis for public land disposals. 


The land disposal laws used in recent years are divided here into six - 
groups: (1) the Homestead, Desert Land, and Reclamation acts under which 
large acreages were transferred to private ownership in the past, (2) a series 
of public land exchange laws, (3) a group of laws that can be described as 
small and miscellaneous tract disposal acts, (4) a series of laws which 
grants lands to other units of government and public agencies for public 
purposes, (5) a group of acts that deal with the disposal of surplus public 
properties, and (6) Bes private laws which call for the disposal of 
specific small tracts. % : | 


1, Homestead and Reclamation Acts 
Homestead Act of 1862 


(a) Legal citation and date: 

Act of May 20, 1862, ch. 75, 12 Sta’. 392, as amended by Act of 
March 2) ei04iCh.30,0)3.otats.35 junezZl, LEGG iGhent2s, 14 
Stata.0/,etebiel | 18/4,.ch,..25,..08 Stat. Lovowearchils,. 1674, Ctl. 
Hoye Coolate2c Une a2 wl oy ch 394 018 Stat. js hp aye] saa in pits Hae 
Chas) jeideotat. so4, March 32,1675; ch, 131, 18 Stat. 420, April 21, 
1875, ch.72, 19 Stat. 35, March 3, 1877, ch. 125, 19 Stat. 405, 
Marehesyel Bel .chs 153,21 Stat.,511, March 3, Lol Cit oo. eo 
Dtatml097) June 3.1896, ch. 312, 29 Stat. 197, June 6, LBS hy Ree ot 
lodges /iotam 124, Aug, 31;.1918)-ch:; 166, 40 Stat. 957, Sept. 13, 
1918, ch. 173, 40 Stat. 960 and April 28, 1922, ch. POO, a2 tare 
902, Rev. Stat. §§2289-2298, 2300, 2301 (1878), 43 USC §§l61-164, 
BOGeed 73) ph Zo yl 8S tl 84)).201' 211, 255 (1964), 


(b) Purpose: 
This act, also known as the 160 acre Homestead Act and Johnson Home- 
stead Act, authorized the head of a family, or other person with spec- 
ified qualifications, to enter public lands for settlement and cultivation. 


(c) Acreage limitations: 
Maximum of 160 acres. 


2/ 


— The separate acts identified as currently operative land disposal laws 
involve all of the more important and most, if not all, of the acts under 
which public lands can be transferred to nonfederal units of government or 
private owners. The acts listed have been identified through examination. 
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(d) 


(e) 


(£) 


(g) 


(h) 


(i) 


(a) 


Grantee qualifications: | 

Applicants must be 21 years of age or be heads of families and be 
citizens or have filed a declaration to become a citizen. Veterans 
are entitled to an additional 160 acres with military servieg time de- 
ducted from the time required to prove up. | 


Pre-disposal requirements: 
Homesteading is not permitted on unsurveyed lands although it was 


_ legal for some years after 1880. Applicants in applying for entry 


must file an affidavit in the Land Office covering their qualifications. 


Method of disposal: 

Residence and improvements requirements must be met. Settlers must 
swear that land is intended for actual settlement and cultivation and 
that the entries are not being made for another person. Five years of 
residence on the land with cultivation is required before title’ can be 
issued. Settler must state that he is acquainted with the land and 
that it is not saline or mineral. Construction of a house is required. 
After 1872, veterans could count up to four years of service time as 
residency, but a minimum of one year of residence on the land was 
still required. Pre-emption Act was recognized but a settler could 
not settle on two separate tracts as residency was required on both. 


Price: 
$10 filing fee on 160 acres; $4 commission due with application; $4 
commission at the time of the final proof. 


Reserved interests: 
Mineral lands are not liable to entry and settlement under this Act. 


Post-disposal requirements: 

Commutations are allowed after 14 months, and on payment and upon 
proof of settlement, residence, and cultivation a patent is issued. 
Subject to special exception, no certificate or patent is issued until 
the expiration of three years from date of entry. If proof is submitted 
within three years after filing the affidavit that the settler did not 
establish residence within six months of the date of the entry, or 
that he abandoned the land for more than six months, the land reverts 
to the Government. 


Oklahoma Homestead Act 


Legal citation and date: 


~202 


(b) 


(c) 


(d) 


(g) 


(h) 


(i) 


(a) 


(b) 


(c) 


Act of May 2, 1890, ch. 182, 26 Stat. 90, 91, 92, 93, 43 USC 
§§ 1091-1097 (1964). 


Purpose: 
Act is designed to encourage the development of the public lands of 
Oklahoma for agricultural purposes. 


Acreage requirements: 
A maximum of 160 acres may be homesteaded. 


Grantee qualifications: 


Settler must be a citizen of the United States. 


Pre-disposal requirements: 
None mentioned. 


Price: 
A minimum price must be paid of $1.25 per acre. 


Method of disposal: 

Disposal procedures are in the form and manner prescribed under the 
homestead laws of the United States. Settlers must select their land 
in as nearly a square form as possible. Settler receives patent to 
land after 12 months and upon paying fee. 


Reserved interests: 
Land for public highways is reserved between section lines. 


Post-disposal requirements: 
None mentioned. 


Kinkaid Act 


Legal citation and date: 
Act of April 28, 1904, ch. 1801, 33 Stat. 547, 43 §224 (1964). 


Purpose: 
Act amends the Homestead Act as it applies to certain unappropriated 


and unreserved lands in Nebraska. 


Acreage limitations: 
A maximum of 640 acres. 


soe 


(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


(a) 


(b) 


(c) 


Grantee qualifications: vast 
Entrymen under the homestead laws within this territory can enter 
contiguous lands but only to a maximum of 640 acres. Residence 
upon the original homestead shall be accepted as residence upon 
additional land entered under the act, but final entry shall not be 
allowed of such additional land until five years after entering it. 
Commutation is not allowed. 


Pre-dispos al requirements: 


- Same as under the Homestead law. 


Method of disposal: é 
Disposal is by patent once conditions have been met. For final proof, 
entryman must prove affirmatively that he has placed permanent im- 
provements upon the land entered of not less than $1.25 per acre for 
each acre included in his entry. 


Price: 

Fees and commissions on all entries under the act shall be uniformly 
the same as those charged under the present Homestead law for a 
maximum entry at the minimum price. Provision is made for fees and 
commissions on entries, commutation and preferential rights. 


Reserved interests: ) 

Lands are excluded where, in the opinion of the Secretary of the | 
Interior, irrigation is possible, particularly lands along the North 
Platte River. 


Post-disposal requirements: 
There are no post+disposal requirements after the patent is granted. 


Forest Homestead Act of 1906 


Legal citation and date: 


- Act of June 11, 1906, 34 Stat. 233. 


Purpose: 
Act provides for the entry of agricultural lands within national forests. 


Acreage limitations: 


Tracts are not to exceed 160 acres and not to exceed one mile in 
length. 
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—" 


(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


Grantee qualifications: 

Any settler occupying and in good faith claiming the lands for agri- 
cultural purposes prior to January 1, 1906, and who has not abandoned 
the lands and who is qualified to make a homestead entry, has a 
preference right of settlement and entry. 


Pre-disposal requirements: 
The Secretary of Agriculture is authorized to examine and ascertain 
the location and extent of lands within temporary or permanent forest 


- reserves (except for certain counties in California) which are chiefly 


valuable for agriculture and which in his opinion may be occupied for 
agricultural purposes without injury to the forest reserves and are 
not needed for public purposes. The Secretary may list and describe 
the lands (by metes and bounds or otherwise) and file them with the 
Secretary of the Interior with the request that the lands be opened to 
entry in accordance with the provisions of the Homestead laws and 
this Act. The Secretary of the Interior may then declare the lands 
open to homestead settlement and entry after the listing and descrip- 
tion of the lands have been advertised for not less than four weeks 
in a newspaper of general circulation in the county where the lands 
are located. 


Method of disposal: 
Disposal is in accordance with the provisions of the Homestead laws. 
Lands entered under this Act are not eligible for commutation. 


Price: 
A payment of $2.50 per acre is required at the time of making final 


proof on the lands. 


Reserved interests: 

All entries under this act in the Black Hills Forest Reserve are sub- 
ject to the quartz or lode mining laws of the United States and the 
laws and regulations of the Reserve regarding mining and irrigation. 
In addition, no titles to agricultural lands in the Reserve give the 
patentee riparian rights to any stream flowing within the Reserve. 


Post-disposal requirements: 

Any entryman desiring to obtain patent to lands entered under the act 
must within five years of settlement file, along with proof of residence 
and cultivation, a plat and field notes of the lands entered with the 
land office of the district in which the lands are located. 
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~ (a) 


(b) 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


Enlarged Homestead Act 


Legal citation and date: 
Act of Feb. 19, 1909, ch. 160, 35 Stat. 639, as amended by Acts of 
June 6, 1912, ch. 153, 37 Stat. 123, March 3, 1915, ch. 84, 38 
Stat. 953, March 4, 1915, ch. 150, 38 Stat. 1163, July 3, 1916, 
ch. 220, 39 Stat. 344, and March 4, 1923, ch. 245, 42 Stat. 1445, 
43 USC §218 (1964). 


- Purpose: 


Act provides for enlarged homesteads. 


Acreage limitations: | 
A maximum of 320 acres, including the original homestead entry. 


Grantee qualifications: 
Land may be disposed to any person who is a qualified entryman 
under the original homestead laws. 


Pre-disposal requirements: 

Persons applying to enter land under this act must subscribe before 
the proper officer an affidavit that the land sought for entry is non- 
mineral, surveyed public land, and shall pay fees required under the 
homestead laws. Noland is subject to entry until it has been des- 
ignated by the Secretary of the Interior as not being in his opinion 
susceptible of successful irrigation at a reasonable cost from any 
known source of.water supply. 


Method of disposal: 

The methods of disposal are assumed the same as under the home- 
stead laws. At the time of final proof, affidavits and proofs are re- 
quired by two credible witnesses that one-eighth of the area embraced 
in the entry was continually cultivated to agricultural crops other 
than native grasses, beginning with the second year of entry, and 
one-fourth continuously cultivated beginning with the third year of 
entry. 


Price: 
The fees are the same as under the homestead law. 


Reserved interests: 


Only nonmineral, nonirrigable lands which do not contain merchantible 
timber are eligible for entry. | 


CoAS 


(i) 


(a) 


(b) 


(c) 


(d) 


(e) 


(g) 


Post disposal requirements: 
Same as under Homestead law. 


Three-Year Homesteads 





Legal citation and date: 
Act of June 6, 1912, ch. 153, 37 Stat. 123, Rev. Stat. §§2289, 2291, 
2297e 2a0e (1878), 43 USC 58164, 169, 171, 184, 201 (1964). 


Purpose: 

Act amends section 2291 and section 2297 of the Revised Statutes of 
the United States relating to homesteads to reduce the residence re- 
quirement to a minimum of seven months per year for three years. 


Acreage limitations: 
No acreage limitations mentioned. Applicable to 160 acres under the 
Homestead Act and 320 acres under the Enlarged Homestead Act. 


Grantee qualifications: 

Citizen of U.S. Must file affidavit that no part of land has been 
alienated and that he, she, or they bear true allegiance to the 
Government cf the United States before patent will be granted. 


Pre-disposal requirements: 

Homesteaders are required to file an affidavit attesting to three years 
residence and cultivation of the land. Settler must have habitable 
house. Commutation allowed after 14 months of residency. Entryman 
must cultivate not less than one-sixteenth of his entry, beginning 
with second year of entry, and not less than one-eighth beginning 
with the third year of entry, and until proof. Entries under Enlarged 
Homestead law must double the area of cultivation. This act does 
not affect applications under the Kinkaid Act of 1904 or the Reclama- 
tion Act of 1902. Entryman required to send a registered letter to 
local land office as proof of entry. 


Method of disposal: 
By patent. 


Price: 
Not mentioned. 


Reserved interests: 
None mentioned. 


oe 


(1) 


(a) 


(b) 


(c) 


(d) 


(e) 


Post-disposal requirements: 

If settler, six months after filing affidavit, has not established res- 
idence, or abandons the land for six months at any time, the land 
entered reverts to the government. 


Stock-Raising Homestead Act 


Legal citation and date: 

Act of Dec. 29, 1916, ch. 9, 39 Stat. 862, as amended by Acts of 
March 4, 1923, ch. 245, 42 Stat. 1445, Act of June 6, 1924, ch. 274, 
43 Stat. 469, and Act of Feb. 28, 1931, ch. 328, 46 Stat. 1454, 43 
USC§§ 291-301 (1964). 


Purpose: 
Act provides for stock raising homesteads. 


Acreage limitations: 

A maximum of 640 acres of unappropriated, unreserved public land 
in a reasonably compact form. Maximum reduced to 320 acres by 
Section 7 of Taylor Grazing Act. 43 USC 315(f). 


Grantee qualifications: 

Land can be disposed to any qualified homestead entryman, any 
person who is head of a family, or who is 21 years old and a citizen 
of the United States. Preferential right is given to enter contiguous 
lands. | 


Pre-disposal requirements: 

The Secretary of the Interior may designate lands as stock-raising 
lands whose surface is chiefly valuable for grazing and raising forage 
crops, lands with no known source of water, and areas where 640 
acres are reasonably required for the support of a family. Applicants 
for entry must fill out applications to enter lands along with affidavits 
that the land applied for is of the same nature as that contemplated 
by the act. Regular fees and commissions are held until the land is 
located and designated of the right character. Instead of cultivation 
as required by the homestead laws, entrymen are required to make 
permanent improvements on the land before final proof is given. The 
improvements. must improve the value of the land for stock-raising 
purposes by at least $1.25 per acre. At least one-half of the improve- 
ments must be placed upon the lands within three years after the date 
of entry. Commutation rules do not apply. 


pay) 


(f) 


(g) 


(h) 


(i) | 


(a) 


(b) 


(c) 


(d) 


Method of disposal: 
Same as under the Homestead Act. 


Price: 
Regular fees and commissions are as under the Homestead Act. 


Reserved interests: 
All coal and mineral deposits are reserved to the United States. 
Water holes are reserved for public use. 


Post-disposal requirements: 
No requirements after final proof is submitted, verified, and title is 
issued. 


Desert Land Act of 1877 


Legal citation and date: 

Act of March 3, 1877, ch. 107, 19 Stat. 377, as amended by Acts of 
Aug. 30, 1890, ch. 837, 26 Stat. 391, March 3, 1891, ch. 561, 26 
Stat. 1095, March 28, 1908, ch. 112, 35 Stat. 52, April 30, 1912, 
ch. 101, 37 Stat. 106, March 4, 1915, ch. 147, 38 Stat. 1161, 
Feb. 27, 197) che 134, 39:otat. 946, 2Jan. 6, 19Z1, ch. 12, 41 
Stat. 1086,,-Dec. 15, 1921, ch. 3, 42 Stat. 348, Feh. 25, 1925, 
ch. 329, 43 Stat. 982, March 4, 1929, ch. 687, 45 Stat. 1548, 
Feb. 14, 1934, ch. 9, 48 Stat. 349, Aug. 4, 1955, ch. 548, 69 Stat. 
491, July 30, 1956, ch. 778, 70 Stat. 715, and Aug. 14, 1958, P.L. 
85-641, 72 Stat. 596, 43 USC §§321-339 (1964). 


Purpose: 

Act authorizes the sale of up to 640 acres of nontimbered, nonmineral 
land unfit for cultivation without irrigation to settlers in the eleven 
western states for purposes of agriculture. 


Acreage limitations: 
A maximum of 640 acres was provided by the Act of 1877. This max- 
imum was reduced to 320 acres by the amendment of August 30, 1890. 


Grantee qualifications: 

Assignments are limited and the states to which the Act is applicable 
are specified, as are qualifications for entry, the irrigation planning 
necessary to reclaim the land, and the necessary ditching, mapping, 
expenditure, cultivation and improvement requirements in order to 
prove up for issue of a patent. The tract must be open to application. 


99s 


(e) 


(f) 


(g) 


(h) 


(i) 


(a) 


Entry is authorized on desert lands to be reclaimed by bringing water 
upon the lands within three years, subject to bona fide appropriation, 
effective use of the waters and reserving any excess to future meee 
priators. 


Pre-disposal requirements: 

An applicant must file plans for irrigation, submit proposed irrigation 
plan, and secure permit to appropriate ground water. Entries are 
restricted to surveyed lands except for previous good faith entries. 


. Reclamation requirements may be waived for classes of veterans, 


and provision is made for extensions of time to complete irrigation 
works and final proofs. Extension of time for completion of irrigation 
works is limited to three years, and the total extension for making 
final proof to six years in the aggregate. Original act required that 
tracts be compact in form. Amendment in 1958 (P.L. 85-641) permits 
entry on one or more tracts, not contiguous, but sufficiently close to 
each other to be managed satisfactorily as an economic unit. . 


Method of disposal: 

On proof of good faith and compliance with the requirements of law 
as to yearly expenditures and an affidavit showing proof of irrigation 
works to convey water to the land, patent to the land is granted. 


Price: 

An initial payment of $0.25 per acre required at time of filing. If 
within three years proof of reclamation is accepted, title passes on 
the payment of an additional $1.00 per acre. 


Reserved interests: 
The land must be nontimbered and nonmineral. 


Post-disposal requirements: . 
If final payment is not made within the time prescribed, the entry is 
cancelled and all money forfeited. 


Reclamation Act 


Legal citation and date: 
Act of June 17, 1902, ch. 1093, 32 Stat. 388, as repealed in part by 
Acts of Dec. 16, 1930, ch. 14, 46 Stat. 1029 and Act of Aug. 7, 1946, 
ch. 770, 60 Stat. 866, and Act of Sept. 6, 1966, P.L. 89-554, 80 
Stat. 632, 43 USC §§372, 373, 383, 391, afte 411, 416, 419, 421, 
431, 432, 439, 461, 491, 498. 
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(b) 


(c) 


(d) 


(e) 


(f) 


(g) 


Purpose: 

Act appropriates the receipts from the sale and disposal of public 
lands in certain states and territories to a reclamation fund which is 
to be used to finance construction of irrigation works tor the reclama- 
tion of arid areas. 


Acreage limitations: 

Public lands which are proposed to be irrigated by means of any con- 
templated works shall be subject to entry only under the provisions 
of the Homestead law in tracts of not less than 40 acres nor more 


‘than 160 acres, and shall be subject to the limitations, charges, 


terms, and conditions provided in the act. 


Grantee qualifications: 
Same as the Homestead Act with the exception of the commutation 
clause. Commutation is not allowed. 


Pre-disposal requirements: 

The Secretary of the Interior is authorized and directed to make exam- 
inations and surveys;:to locate and construct irrigation works for the 
storage, diversion, and development of waters, including artesian 
wells; to give estimated project costs and the quantity and location 

of the lands to be irrigated; and to estimate the practicability of each 
irrigation project. Before construction, lands are to be withdrawn from 
entry. Once a project is deemed feasible, the Secretary of the Interior 
opens the lands for entry in tracts of adequate size to support families 
and permit repayment of project construction costs. A reclamation 
fund is to be established. 


Method of disposal: 

Disposal and filing is after public notice from the Secretary of the 
Interior and after it is determined an irrigation project is feasible. 
The lands are subject to entry under the provisions of the Homestead 
laws. The Secretary must designate the maximum area per entry and 
the charges per acre. Patent is issued after all conditions of the act 
have been met. 


Price: 

The Secretary of the Interior determines the area limitations and the 
charges which shall be made per acre upon the entries and upon lands 
in private ownership irrigated by waters of an irrigation project; the 
number of installments, not exceeding ten, by which the charges 
shall be paid; and the time when payments shall begin. The charges 
are determined with a view of returning to the reclamation fund the 
estimated cost of the construction of the project. 
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(h) 


(i) 


Reserved interests: 

The title to and management and operation of reservoirs shall remain 
with the government. No right to use water shall be sold to private 
landowners for a tract exceeding 160 acres, and sales of water are 
not permitted to other than bona fide residents on such land. There 
are no provisions regarding mineral rights in the act. 


Post-disposal requirements: 

Entrymen must reclaim at least one-half of the total irrigable area ot 
their entries for agricultural purposes. They must pay the charges 
levied against their tracts. Failure to make any two payments makes 
an entry subject to cancellation, with the loss of monéy already paid. 
The right of water is appurtenant to the land irrigated. 


2. Land Exchange Acts 


(a) 


(b) 


(c) 


(d) 


(e) 


(f) 


National Forest Exchange Act of 1922 


Legal citation and date: 
Act of March 20, 1922, ch. 105, 42 Stat. 465, 16 USC 8485 (1964). 


Purpose: 

Act authorizes the Secretary of Agriculture on behalf of the United 
States to accept title to lands located inside the boundaries of na-— 
tional forests which are chiefly valuable for national forest purposes 
in exchange for forest land of equal value in the same state. 


Acreage limitation: 
None mentioneci in act. 


Grantee qualifications: 
None mentioned in act. 


Pre-disposal requirements: 

The land exchanged must be surveyed. Notice of the exchange 
must be published once a week for four weeks in a newspaper of 
general circulation in the county or counties in which the lands to 
be exchanged are located. 


Method of disposal: 
The Secretary of Agriculture is authorized to accept, on behalf of 
the United States, title to any lands located within the exterior 
boundaries of the national forests which in his opinion are chiefly 


ee 





(g) 


(h) 


(i) 


(a) 


(b) 


(c) 


(d) 


(e) 


valuable for national forest purposes. In exchange, the Secretary 
may issue a patent, for s3lected national forest land with values 
not in excess of offered lands located in the same state and that 
have been surveyed and are nonmineral in character. 


Price: 
The lands exchanged must be of equal value as determined by the 
Secretary of Agriculture. 


Reserved interests: 
None mentioned in act. 


Post-disposal requirements: 
None mentioned in act. 


Forest Land Exchange Act of 1925 


Legal citation and date: 

Act of March 3, 1925; P.L. 591; 43 Stat..1215.. Amends Act of 
March 1, 1911, ch. 186, 36 Stat. 961 (Weeks Law Act), as amended 
by Act of June 7, 1924, ch. 348, 43 Stat. 654. 


Purpose: 

Act amends section 7 of the Weeks Act of 1911 to authorize the ex- 
change of national forest lands or timber from national forest lands 
in any given state for desired other lands of comparable value lo- 
cated within national forest boundaries. 


Acreage limitations: 
None mentioned. 


Grantee qualifications: 
None mentioned. 


Pre-disposal requirements: 

The Secretary of Agriculture, for the public interest, is authorized to 
accept title to any lands within exterior boundaries of a national 
forest acquired under this Act which are for the purposes of this Act, 
and to in exchange convey by deed an equal value of such national 
forest land in the same state, or he may authorize grantor to cut and 
remove timber of equal value in the same state. Values are ito be 
determined by the Secretary. Before lands are exchanged, notice of 
the proposed exchange is to be published in a local newspaper for 
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() 


(g) 


(h) 


(i) 


(a) 


(b) 


(c) 


four suéGessive weeks... Lands accepted become part of national 
forests. : 


Method of disposal: | 
The Secretary of Agriculture will convey land by deed. 

Price: 
Vhe exchange of national forest lands is in the same state and o 


equal value. 


Reserved interests: 
None mentioned. 


Post-disposal requirements: 
Lands accepted will become part of the national forest. 


Taylor Grazing Act, Section 8 


Legal citation and date: 

Act of June 28, 1934, ch. 865, 48 Stat. 1269, as amended by Acts of 
June 26, 1936, ch. 842, 49 Stat. 1976, July 14, 1939, ch. 270, 53 
Stat. 1002, July 30, 1947, ch. 383, 61 Stat. 630, Aug. 6, 1947, 

ch, 507, 61 Stat. 790, June 19, 1948, ch. 548, 62 Stat. 533, May 28, 
1954, P.L. 375, ch. 243, 68 Stat. 151, 43 USC §§315-3150-1 (1964). 


Purpose: 

Act authorizes the exchanges of lands with individuals and with the 
states where such action will promote the purposes of a grazing dis- 
trict or facilitate the administration of the public lands. 


Acreage limitation: 

Under subsection (b), Secretary of the Interior is authorized to accept 
for the United States title to any privately owned lands within or out- 
side the boundaries of’a grazing district, and in exchange to issue 
patent to an equal value of surveyed grazing district land or of un- 
reserved surveyed public land in the same state or not more than 50 
milés away within the-adjoining state nearest the base lands. 


Under subsection (c), ‘the Secretary is to work with the state in ex- 
changing lands where such action will promote the purposes of a 
grazing district or facilitate the administration of the public lands. 
The’ Secretary of the Interior shall accept on behalf of the United 
States title to any state-owned lands within or outside the boundaries 
of a grazing district and in exchange to issue patent to surveyed 
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(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


grazing district land not otherwise reserved or appropriated or to un- 
appropriated and unreserved surveyed public land. The Secretary is 
authorized to patent to the state, land either of equal value or of 
equal acreage. 


Under subsection (d), lands exchanged will become public lands 
and part of grazing districts. 


Grantee qualifications: 

Under subsection (b), any privately owned or state owned lands 
within or outside the boundaries of a grazing district can be ex- 
changed where such action will promote the purposes of a grazing 
district or facilitate the administration of the public lands. 


Pre-disposal requirements: 

Publication in a local newspaper is required once each week for four 
weeks that an exchange will take place along with a legal descrip- 
tion of the lands to be exchanged. 


Method of disposal: 
Patents issued by the Secretary of the Interior. 


Price: 

No fee is charged for any exchange of land except one-half of the 
cost of publishing a notice of the proposed exchange. Lands ex- 
changed with individuals must not exceed an equal value of surveyed 
grazing district land in the same state or land not more than 50 miles 
within the adjoining state nearest the base lands. 


Lands exchanged with a state must be either of equal value or of 
equal acreage. Lands selected by the state in a grazing district 
must not interfere with the compactness, value, or administration 

of the remaining federal lands. The states also are expected to offer 
lands for exchange that will add to the compactness and facilitate 
the administration of the grazing districts. 


Reserved interests: 

Minerals are reserved by the United States in exchanges with the 
states when the exchanges are for equal acreages without regard 
to equal values. (Current regulations require state exchange lands 
to be on at least equal value.) 


Post-disposal requirements: 
None mentioned. 
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Public Law 85-868 


(a) 


(b) 





Legal citation and date: 
Act of September 2, 1958, P.L. 85-868, 72 Stat. 1686. 


Purpose: 
Act provides for the exchange of lands between the United States and 


the Navajo Tribe, and for other purposes. 


Special Forest Exchange Act of 1962 


(a) 


(b) 





Legal citation and date: | 
Act of October 23, 1962, P.L. 87-869, 76 Stat. 1157, 16 USC §5554d, 


555a, 555b (1964). 


Where lands under jurisdiction of the Forest Service have been ac- 
quired and are being: administered under laws containing no provision 
for their exchange, the: Secretary of Agriculture may convey such lands 
and in exchange may,accept on behalf of the United States title to 

any land which in his: opinion is suitable for use in connection with 
the activities of the Forest Service. 


Small and Miscellaneous Tract Disposals 





Townsite Laws of 1863, 1867 and 18743/ 


(a) 


(b) 


‘@) 


Legal citation and date: 
Act of March 3, 1863:, ch. 80, 12 Stat. 754, Rev. Stat. §§52380, 2381 
(1878), 43 USC 8871), 712 (1964). 


Purpose: 

Acts provide for disposal of public lands for urban settlements, raise 
federal revenue, encourage the orderly development of sites suitable 
for towns, and protect: persons occupying or desiring to occupy land 
within a town by enabling them to secure legal title to lots at a 
nominal price. 


Acreage limitations:: 
There is no expressedilimitation on the size of townsite established 
St pia, , vol. I, pps. W+7, IlI-7 to III-10. 
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(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


by presidential reservation (Act of 1863). Townsites established by 
occupant platting (Act of 1867) have a maximum allowable size of 
640 acres. The maximum initial entry permitted by a trustee (Act of 
1874) is proportionate to the number oi inhabitants on the townsite, 
and cannot exceed an area of 2,580 acres. 


Grantee qualifications: , 
Qualified purchasers of townsites are corporate authorities of a town, 
county judges, or private parties. 


Pre-disposal requirements: 

Under the Act of 1863, sites must be reserved to be surveyed, ap- 
praised and sold. Under the Act of 1867, persons desiring to establish 
a townsite on unreserved public lands, or persons already having done 
so, must have the land surveyed and ‘ile the plat and field notes with 
the county recorder and the Bureau of Land Management. Under the 
Act of 1867, when unreserved public lands have already been settled 
and occupied as a townsite, corporate authorities or the judge of the 
county court may enter the land as a <rustee. 


Method of disposal: 

Under the Acts of 1863 and 1867, lands are appraised and sold at 
public auction. Under the Act of 1874, the execution of the trust 

and the disposal of lots must be conducted under regulations pre- 
scribed by the law of the state or territory in which the site is located. 


Price: 

Under the Act of 1863, the price must not be less than the fair market 
value of the land. Under the Act of 1867, the price must not be less 
than the fair market value of the land, but no lot may be sold for less 
than ten dollars. Under the Act of 1874, the disposal and proceeds 
of the sale are to be conducted under the regulations prescribed by © 
the laws of the state or territory in which the site is located. 


Reserved interests: 
None mentioned. 


Post-disposal requirements: 
None mentioned. 
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(a) 


(b) | 


(c) 


(d) 


(e) 


(f) 


(g) 


Reclamation Area Townsite Act of 19064/ 


Legal citation and date: 

1) Act of April 16, 1906, ch. 1631, 34 Stat. 116, as amended by 
Act of Feb. 24, 1911, ch. 155, 36 Stat. 930, 43 USC §§522, 561, 
562, 566, 567 (1964), 

2) Act of June 27, 1906, ch. 3559, 34 Stat. 519, 43 USC §8434, 446, 
448, 563, 568 (1964). 


Purpose: 

Act authorizes the withdrawal from public entry of lands needed for 
townsite purposes on irrigation projects authorized under the Reclama- 
tion Act of 1902. 


Acreage limitations: 

The maximum permissible reservation for townsite purposes is 160 
acres, Larger tracts may be disposed if, in the opinion of the Secre- 
tary of the Interior, it is in the public interest to do so. 


Grantee qualifications: 

Each purchaser must present evidence of citizenship or intention to 
become a citizen. Corporate purchasers must give evidence of a 
valid corporation and authority to acquire and hold real estate in the 
state in which the townsite is located. The number of lots each 
purchaser may buy may be limited. 


Pre-disposal requirements: 

The reserved lands are to be surveyed into town lots with appropriate 
reservations for public purposes. Plats and field notes are to be sub- 
mitted to the Bureau of Land Management for its approval. 


Method of disposal: 
Town lots are to be sold at a public sale. Lots which remain unsold 
after the public sale may be reappraised by the Commissioner of 
Reclamation with the concurrence of the Bureau of Land Management 
and are not subject to disposal until again offered at public sale at 
the reappraised value. Sales orders may provide for payment of the | 
purchase price in not more than five annual installments. 


Price: 
None mentioned. 
A/thid.’, vol, 1) ge in Te vomuink 
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(h) 


(i) 


(a) 


(b) 


(c) 


(d) 


(e) 


Reserved interests: 
All rights, title, and interest of the United States in or to the land 
sold pass with the title to the land. 


Post-disposal requirements: 

Conveyance of public reservations to municipal corporations and 
school districts may revert back to federal ownership if the lands 
cease to be used for the purposes authorized. 


National Forest Townsite Act of 19589/ 





Legal citation and date: 
Act of July 31, 1958, P.L. 85-569, 72 Stat. 438, 7 USC §1012a (1964). 


Purpose: | 

Act authorizes reservation of national forest lands and submarginal 

lands, administered as a part of national forest lands, for townsite 
purposes upon a satisfactory showing of need for such lands by any 
existing, petitioning county, city, or other local governmental sub- 
division, 


Acreage limitations: 

Not less than five acres nor more than 640 acres may be disposed 
for a townsite to be added to an adjoining town. Not less than 40 
acres nor more than 640 acres may be disposed for a townsite as a 
separate entity. 


Grantee qualifications: | 

Any person, private corporation, firm, or agency is eligible to pur- 
chase town lots. Individuals must give proof of citizenship or de- 
clare their intent to become citizens. Corporations must give evidence 
of valid incorporation and authority to hold real estate in the state in 
which the land is located. 


Pre-disposal requirements: 

Designations of townsites are to meet urban needs for private owner- 
ship for residential or business purposes that cannot be adequately 
met by’ other needs. It must be shown that: (1) sewer, water, and 
other facilities will be provided; (2) the lands are suitable for sub- 
division; (3) urban uses will not unduly increase the risk of forest 
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fires or cause undue erosion to adjacent areas; (4) a sanitation. prob- 
lem will not be created; (5) the lands are not needed for federal pur- 
poses; and (6) state and local requirements can be met, including 
state survey requirements. In addition, present or proposed year-long 
residences and facilities such as schools, businesses, and utilities 
must be shown. 


(f) Method of disposal: 

Areas designated as townsites may be divided into town lots and of- 

. fered for sale at a public sale to the highest bidder. Lots which are 
not sold at a public sale may be sold at a private sale for the highest 
bid or the appraised value. Not more than three townsites may be 
sold at either public or private sale to any person, corporation, or 
firm. Government bodies can acquire as many lots as are needed for 
public purposes. 


(g) Price: 
Lots are to be sold to the highest bidder for not less than their ap- 
praised value which is their fair market value. 


(h) Reserved interests: 
None mentioned. 


(i) Post-disposal requirements: 
None mentioned. | 


Cemetery Sales Act 6/ 


(a) Legal citation and date: | 
Act of March 1, 1907, ch. 2286, 34 Stat. 1052, 43 USC 5682 (1964). 


(b) Purpose: 
Act authorizes the Secretary of the Interior to sell any unreserved, 
surveyed, nonmineral public lands for cemetery purposes. 


(c) Acreage limitations: _ 
No corporation or association may secure title to more than 80 acres. 


(d) Grantee qualifications: 
Eligible purchasers include religious or fraternal associations or 
Pid. , vol. 1, pp, Ved@;, 11. 
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(e) 


(f) 


(g) 


(h) 


(i) 


(a) 


(b) 


(c) 


(d) 


private corporations empowered by the laws under which they are 
organized or incorporated to hold land for such purposes. 


Pre-disposal requirements: 
Lands must be unreserved, surveyed, nonmineral public lands. 


Method of disposal: 
The land is disposed of through the issuance of a patent. The full 
purchase price must be paid before the patent will be issued. 


Price: | 
The purchase price is fixed at the appraised fair market value of the 
land. No lands: may be sold for less than $1.25 per acre. 


Reserved interests: 
None mentioned. 


Post-disposal requirements: | 
Title to the lands will revert back to the United States if any part of 
the land ceases to be used for cemetery purposes. 


Color of Title Act 


Legal citation and date: 

Act of Dec. 22, 1928, ch. 47, 45 Stat. 1069, as amended by Act of 
July 28, 1953, P.L. 159, ch. 254, 67 Stat. 227, 43 USC §§1068-1068b 
(1964). 


Purpose: 
Act authorizes issuance of patents for public lands held in adverse 
possession, 


Acreage limitations: 2 
Maximum acreage allowed is 160 acres. Any acreage above this 
amount is to be taken away by the Secretary of the Interior. 


Grantee qualifications: 

The Secretary of the Interior can issue Haeehits for 160 acres upon 
payment of not less than $1.25 per acre when to his satisfaction any 
tract of public land has been held in good faith and there are no 
claims on the land by others; when it has been held under color-of- 
title for twenty years; when valuable improvements have been made: 
and when some part is brought under cuitivation, or taxes have been 


“Kiem 


(e) 


(g) 
(h) 


(i) 


(a) 


(b) 


(c) 


paid to state and local governments since before January 1, 1901. 


Pre-disposal requirements: 

The primary requirements are: that there are no claims on the land by 
others; that lands are held under color-of-title for a period of twenty 
years; that valuable improvements have been made; that cultivation 
has to have been undertaken; and that taxes have been paid to a state 
and/or local government since before January 1, 1901. 


. Method of disposal: 


Patent is issued by the Secretary of the Interior. 


Price: 
The minimum price is not less than $1.25 per acre for a maximum of 
160 acres. 


Reserved interests: 
Coal and other minerals are reserved to the United States. Minerals 
fall under the mineral leasing laws of the United States. 


Post-disposal requirements: 
No patent will be issued if any conflicting claim exists on the land 
and until after the claim is settled in favor of the applicant. 


Small Tract ActZ/ 


Legal citation and date: 

Act of June 1, 1938, ch. 317, 52 Stat. 609, as amended by Act of 
July 14, 1945, ch. 396, 54 Stat. 467, and Act of June 8, 1954, P.L. 
390, ch. 270, 68 Stat. 239, 43 USC§§682a and 682b (1964), 


Purpose: 

Act authorizes the sale or leasing of surveyed, unreserved public 
lands or certain withdrawn public lands which the Secretary of the 
Interior may classify as chiefly valuable for residential, recreation, 
business, or CORY, site purposes. 


Acreage limitations: 
Land is to be sold in five acre traaae except where the subdivision of 
lots might leave areas unsuitable for practical use. In these cases, 
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(e) 


(f) 


(g) 


(h) 


lots are to be subdivided into usable lots of not more than seven and 
one-half acres. No person or organization may purchase more than 
one tract unless they satisfactorily show that more than one applica- 
tion is warranted by the circumstances. | 


Grantee qualifications: 

Small tracts may be disposed to individuals, partnerships, or associa- 
tions meeting the usual citizenship requirements; to profit and non- 
profit corporations authorized to do business where the land is located; 
and to states, territories, municipalities, or other government sub- 
divisions. -Only nonprofit corporations and associations and govern- 
ment bodies may apply for land for community site purposes. 


Pre-disposal requirements: 

All tracts must be examined by the Bureau of Land Management to 
determine whether they are suitable for lease or disposal as small 
tracts. Lands will be closed to small tract application if they are 
classified or disposed for a higher use or appropriated under mining 
law; if demand for small tracts no lorger exists in the area; or if the 
application privilege has been abused. In classifying land for small 
tract purposes, the Bureau of Land Management must be guided by 
the aims of the Classification and Multiple Use Act of 1964 and the 
Small Tract Act. All small tract offerings must be consistent with 
local zoning ordinances, local master plans, and local government 
activities. All small tract classifications must adhere to modern 
concepts of urban and suburban land use planning. 


Method of disposal: 

Lands classified for sale are sold to the highest bidder at a public 
auction. Each bid for the lands must be accompanied by an advance 
payment. Lands may also be leased or leased with option to purchase. 


Price: 

All lands are to be sold for not less than their appraised fair market 
value. Lands suitable for community site development may be sold 
at less than their fair market value if it is determined that the public 
use justifies such action. 


Reserved interests: 

When lands are sold for less than their fair market value, the title to 
the land may revert back to the United States if the lands are used 
for any purpose not consistent with the classification order, unless 
permission to change the order is first obtained. Any patent issued 
will reserve mineral rights to the United States. The classification 
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(i) 


(b) 


(a) 


(b) 


(c) 


may-provide for rights-of-way over each tract for streets, roads, and 


public utilities. 


Post-disposal requirements: 
None mentioned. 


‘Transportation Act of 1940 (Interstate Commerce Act) 
(a) . 


Legal citation and date: 
Act of September 18, 1940, 54 Stat. 898-954, 


Purpose: 
Title III— Miscellaneous 
Part II- (b) If any... railroad . . . shall have received a grant of 


lands from the United States to aid in the construction of any part of 
the railroad operated by it, the provisions of law with respect to 
compensation for such transportation shall continue to apply to such 
transportation. . . . Nothing in this section shall be construed as 
requiring any such carrier to reconvey to the United States lands 
which have heretofore been patented or certified to it, or to prevent 
the issuance of patents confirming the title to such land. 


Mining Claims Occupancy Act8/ 


Legal citation and date: 
Act of October 23, 1962, P.L. 87- 851, 76 Stat. 1127, 30 USC&§701- 


709 (1964). 


Purpose: 

Act authorizes the Secretary of the Interior to convey maximum jtenure 
in the occupied lands consistent with the public interest to occupants 
of unpatented mining claims who, after notice that their claims are 
believed to be invalid, relinquish to the United States all rights to 
the claims which they may have under the mining law. 


Acreage limitations: 
Not more than (a) five“acres or (b) the acreage actually occupied, 
‘whichever is less, may ‘be disposed. 
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(d) Grantee qualifications: 
Grantees must be occupants of unpatented mining claims which are 
determined by the Secretary of the Interior to be invalid. A qualified 
applicant must be a residential occupant-owner, at the time of the 
act, Of valuable improvements in an unpatented mining claim which 
constitutes for him a principal place of residence which he has pos- 
sessed for not less than seven years prior to July 23, 1962. 


(e) Pre-disposal requirements: 
An occupant of an unpatented mining claim must, after notice from a 
qualified officer of the United States that his claim is believed to be 
invalid, relinquish to the United States all rights in and to the claim 
which he may have had under the mining laws. 


(f) Method of disposal: 
None mentioned. 


(g) Price: 
The purchase price shall not exceed the fair market value of the prop- 
erty as determined by. the Secretary of the Interior nor ape less than 
five dollars per acre. 


(h) Reserved interests: 
Mineral interests of the United States are reserved for the term of 
the estate conveyed. 


Isolated and Mountainous Tracts= 9/ 


(a) Legal citation and date: 
Act of August 3, 1846, ch. 78, 9 Stat. 51, as amended by Acts of 
Feb. 26, 1895, June 27, 1906, March 28, 1912, March 9, 1928, 
June 28, 1934, and July 30, 1947. 43 USC 581161, 1162, 1171 
(1964). 


(b) Purpose: 
Regulations permit initiation of the sale of isolated or disconnected 
tracts or parcels of the public domain and authorize applications for 
the sale of nonisolated tracts of public lands, the greater part of 
which is mountainous or too rough for cultivation. 
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(d) 


(e) 


(£) 


(g) 


(h) 


(a) 


(b) 


Acreage limitations: | | 
Isolated tracts of a maximum size of 1,520 acres may be offered for 
sale. Mountainous tracts have a maximum of 760 acres, 


Grantee qualifications: 

Lands are available to individuals, partnerships, associations and 
corporations, Owners of contiguous lands are given a preference 
right to buy the offered lands at the highest bid price or at not over 
three times the appraised price for a period of 30 days. When two 
or more persons exercise their preference rights, the Secretary of the 


‘ Interior may make an equitable division of the land among the applicants, 


Pre-disposal requirements: 

Lands sold under the Act should be consistent with the Classification 
and Multiple Use Act of 1964. The lands must not be more suitable 
for disposal under some other law. The disposals must be consistent 
with the plans or the views of local government authorities if the 
lands are needed for urban or suburban purposes or are chiefly valu- 
able for residential, commercial, agricultural or industrial purposes. 


Method of disposal: 

Lands are to be sold at public auction to the highest bidder after due 
notice of sale has been given specifying the time and place for sub- 
mitting bids. If there are no qualified preference applicants at the 
close of 30 days, a final certificate will be issued to the highest 
bidder, Until then it may be determined at any time that the lands 
should not be sold or that all bids should be rejected. 


Price: 
Sold to the highest bidder at a public auction, 


Reserved interests: 
Patents issued under the act do not reserve mineral interests to the 
United States. 


Public Law 86-433 





Legal citation and date: . ; 
Act of April 22, 1960, P.L. 86-433, 74 Stat. 74. 


Purpose: . 

Law directs the Secretary of the Interior to convey certain public lands 
in the State of Nevada to the Colorado River Commission acting for the 
State of Nevada. 


Ane 


4. Disposals to Units of Government and Public Agencies 
for Public Purposes 


Land for Schools or Missions 


(a) Legal citation and date: 
Act of June 6, 1900, ch. 786, 31 Stat. 330, 48 USC §356 (1964), 


(b) Purpose: 

. Indians or persons conducting schools or missions in the Territory of 
Alaska shall not be disturbed in the possession of any lands actually 
in their use or occupation on June 6, 1900, and the land, not exceeding 
640 acres with improvements thereupon shall remain with religious 
societies. . 


(c) Acreage limitations: 
Not to exceed 640 acres. 


(d) Grantee qualifications: 
Indians or religious societies. 


(e) Pre-disposal requirements: 
Secretary of Interior is directed to have such lands surveyed in com- 
pact form as nearly as practicable and patents issued for the same to 
the societies to which they belong... . 


(f) Method of disposal: 
Patents issued by Secretary of the Interior. 


(g) Price: 
None. 


(h) Reserved interests: 
Grants do not include placer locations nor tide lands, 


(i) Post-disposal requirements: 
None. 
- State Indemnity and Selection Act (Arizona and New Mexico Enabling Acts) 
(a) Legal citation and date: 
a) Arizona Enabling Act—Act of June 20, 1910, ch. 310, 36 Stat. 557, 
568, as amended by Act of Feb. 20, 1929, 45 Stat. 1252. 
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(b) 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


b) ‘New Mexico Enabling Act—Act of June 20, 1910, ch. 310, 36 Stat. 
957, as amended by Act of March 31, 1932, 47 Stat. 75, as 
amended by Act‘of‘Aug. 28, 1957, P.L, 85-180, 71 Stat. 457. 


Purpose: 


Act grants sections 2, 16, 32, and 36 in every township for the sup- 


port of schools, subject to the right of the state to make in lieu 
selections where lands are mineral or have been sold, reserved, or 
otherwise appropriated or are wanting in quantity. 


Acreage limitation: 


When area of indemnity selections are made on account of fractional 
townships, total area selected cannot exceed four sections or 17,280 


acres. 


Grantee qualifications: 
The Act applies only ‘to the states of Arizona and New Mexico. 


Pre-disposal requirements: 

Sections contained in national forests are to remain there but revenue 
is to be paid to the state. Surveyed, unreserved, unappropriated and 
nonmineral public lands are to be selected for exchange by a Commis- 
sion composed of «several members. 


Method of disposal: 
Land exchanges with Federal Government must be approved by a Com- 
mission composed of several members representing both the state and 
the Federal Government.: 


Price: 
Grant of public lands; no price is stipulated. 


Reserved interests: 

In addition to sections 16 and 36, sections 2 and 32 in every town- 
ship, where not otherwise appropriated, are granted for the support. 
of schools, and where «such sections are mineral in character or 
otherwise appropriated ‘or reserved, or wanting in quantity, or subject 


to prior settlement*and:homestead rights, in lieu selections may be 
made. Saline lands are‘reserved from entry, location, selections or 
‘settlement unless ‘Congress provides for their disposal. Lands in 
ational forests are‘to'be administered by the Secretary of the Interior, 
Lands valuable for\water power, when so designated by the Secretary 


of the Interior, are reserved to the United States. 


Aes 


(i) 


(a) 


(b) 


(c) 


(d) 


(e) 


Post-disposal requirements: 
None mentioned. 


Recreation and Public Purposes Act L0/ 


Legal citation and date: 
Act of June 14, 1926, ch. 578, 44 Stat. 741, as amended by Acts of 
June 4, 1954, ch. 263, 68 Stat. 173, Sept. 2, 1959, P.L. 86-292, 


. 73 Stat. 571, Sept. 13, 1960, P.L. 86-755, 74 Stat. 899, June 20, 


1967, P,L. 89-457, 80 Stat: 210, 43 USC §s869-869-4 (1966). 


Purpose: 

Act authorizes the oe or leasing for recreation and public purposes 
any public land, except lands withdrawn or reserved for national 
forests, parks, monuments and wildlife refuges and lands set aside 
or held for use by or for the benefit of Indians. 


Acreage limitations: 

A state or state agency having jurisdiction over a state park system 
may acquire annually for recreation purposes not more than 6,400 
acres involving not more than three sites, plus whatever acreage in 
sites of not over ten acres is required to provide small roadside parks 
and rest havens. In addition, any state or state agency may acquire 
not more than 640 acres annually for each of its programs involving 
public purposes other than recreation. Political subdivisions of a 
state and nonprofit organizations may acquire not more than 640 acres 
annually for public purposes other than recreation, 


Grantee qualifications: 

Eligible applicants may include any state, territory, county, munici- 

pality or other state, territorial or federal instrumentality or political 

subdivision in which the lands are located; any municipal corporation 
within convenient access to the land and within the same state or ter- 
ritory as the land; and any nonprofit corporation or association, 


Pre-disposal requirements: 

An applicant must show that the land is to be used for an established 
or definitely proposed project. The plan of development and improve- 
ment must include: the type and general location of all proposed im- 
provements; an estimated timetable for the actual construction of 


BO gy , vol. I, pp. IIl-12, 13 and III-21 to III-28. 


Pe 


(f) 


(g) 


(h) 


(i) 


improvements; and sufficient detail to enable estimates of costs of 
improvements. 


Method of disposal: 
Transfers aré made through patents. 


Price: 
Except where lands are conveyed to a state, county, or other state 
or federal instrumentality or political subdivision for historic monu- 


- ment purposes, in which case conveyance is made without charge, 


land classified for disposal must be appraised by the Bureau of Land 
Management at its fair market value. The sales price for property 
patented under the act is determined by the fair market value of the 
land less 10 percent plus the fair market value of any merchantable 
timber if use is limited to a particular group, or 50 percent of the 
fair market value of merchantable timber if use is to be made by the 
general public. In no case may the sales price be lower than $2.50 
per acre or $50 per transaction. The full purchase price must be 


- paid before the patent will be issued. 


Special pricing arrangements apply to disposals to states, their sub- 
divisions and instrumentalities, and: nonprofit corporations and associa- 
tions for the following uses or programs for which the Federal govern- 
ment gives other incentive assistance such as grants and loans, 
public parks and other public recreation uses, public health uses, 
public education uses and penal and correction institutions. For 
states and their subdivisions, the price requirements are $2.50 per 
acre with a minimum payment of $50 per transaction for properties to 
be patented. For nonprofit associations and corporations, the sales 
price of properties to be patented is fixed at the fair market value of 
any merchantable timber plus the fair market value of the property 
exclusive of merchantable timber and mineral rights less allowances 
for public benefits. The minimum price of $2.50 per acre and $50 

per transaction still apply. 


Reserved interests: 
All mineral rights are reserved to the United States. 


Post-disposal requireménts: 

All patents issued undéy the act provide that the title shall revert to 
the United States if an attempt is made to transfer title or control to 
another party or if the lands are devoted to a use other than that for 
which they were conveyed without the consent of the proper authority. 
Lands patented under the act may also revert if discrimination on the 
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(a) 


(b) 


(a) 


(b) 


(c) 


Federal Airport Actil 


basis of race, creed, color or national origin is practiced against 
those using or entering the land. 


Soil Conservation (Title III—Bankhead-Jones Act) 


Legai citation and date: 

Act of July 22, 1937, ch. 517, 50 Stat. 525, as supplemented by Act 
of Aug. 8, 1961, P.L, 87-128, 75 Stat. 318, 7 USC§s§1010-1012, 
1013a (1964). 


Purpose: 

Section 32 (c) authorizes the Secretary of Agriculture to sell, ex- 
change, lease or otherwise dispose, with or without a consideration, 
any property acquired under the land conservation and land utiliza- _ 
tion program authorized by Section 31. Sales, exchanges, or grants 
can be made only to public authorities and agencies and only on 
condition that the property be used for public purposes. 


(d) Secretary can grant licenses and easements for public purpose 
upon such terms as he deems reasonable. 


yi 
Legal citation and date: 
Act of May 13, 1946, ch. 251, 60 Stat. 171, as amended by Act of 


March 18, 1950, ch. 72, 64 Stat. 28, 49 USC 551102, 1108, 1115 
(1964). 


Purpose: 

This section of the act authorizes the Administrator of the Federal 
Aviation Agency, upon determination that use of lands owned or con- 
trolled by the United States is reasonably necessary for operation of 
any public airport, to file with the head of the department or agency 
having control over the lands a request that such property be conveyed 
to the public agency sponsoring, owning, or controlling the airport. 


Acreage limitation: 


No acreage limitation mentioned. 
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(e) 


(£) 


(g) 


(h) 


(i) 


(a) 


(b) 


Grantee qualifications: 
Lands may be conveyed only to a public agency sponsoring, owning 
or controlling a public airport. 


Pre-disposal requirements: 

The head of the department or agency controlling the nlite land must 
determine that the requested conveyance is not inconsistent with the 
needs of the department or agency. 


_Method of disposal: 


The head of the agency or department controlling the public land is 
authorized and directed, with the approval of the President and At- 
torney General and without any expense to the United States, to per- 
form any acts and to execute any instruments necessary to make the 
conveyance. 


Price: 
No mention of price is in the Act. 


Reserved interests: 
The property interest may consist of the title to or any other interest 
in the land or any easement or other interest in the air space. 


Post-disposal requirements: 

The property interest conveyed will setomanteniy revert to the United 
States in the event the lands are not developed, or cease to be used 
for airport purposes. 


Public Law 522 of 1956 and Public Law 88-73 


Legal citation: 
1) Public Law 522 

Act of May 14, 1956, P.L. 522, 70 Stat. 156. 
2) Public Law 88-73 

Act of July 22, 1963, P.L. 88-73, 77 Stat. 88. 


Purpose: 

Laws direct the Secretary of the Interior to convey to the city of 
Henderson, Nevada, at fair market value, certain lands in the State 
of Nevada. 


~S0= 


Public Law 87-175 


(a) Legal citation and date: 
August 30, 1961, P.L. 87-175, 75 Stat. 410. 


(b) Purpose: 
Law authorizes the Secretary of Agriculture to exchange certain lands 
in the State of Wyoming with the town of Afton, Wyoming. 


Classification and Multiple Use Act of 1964 


(a) Legal citation and date: 
Act of September 19, 1964, P.L. 88-607, 78 Stat. 986, 43 USC8§5§ 1411- 
1418 (1966). 


(b) Purpose: 
Act provides that certain lands exclusively administered by the Secre- 
tary of the Interior be classified to provide for their disposal or in- 
terim management under principles of multiple use and to produce a 
sustained yield of products and services. 


(c) Acreage limitations: 
None. 


(d) Grantee qualifications: 
None. 


(e) Pre-disposal requirements: 
The Secretary of Interior will review. lands and then classify them. 
Those classified for disposal will be sold. Public notice of acreage 
in excess of 2,560 acres being sold will appear in the Federal Register 
and a newspaper having general circulation in the area. Lands clas- 
sified for disposal shall remain open two years after publication of 
the notice. 


(f) Method of sale: 
Lands classified for disposal must be sold under terms of Public 
Land Sale Act of 1964. 


(g) Price: 
Not mentioned. 


(h) Post-disposal requirements: 
- Not mentioned. 
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(a) 


(b) 


(c) 


(d) 


(e) 


Public Land: Sales. Act of 1964—* 
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Legal citatiomandidate: | 
Act of September: 19, 1964, P.L. 88-608, 78 Stat. 988, 43 USC §§1421- 
1427 (1966). 


Purpose: 

Act provides: for-disposal of public lands that have been classified 
for sale under the Classification and Multiple Use Act of 1964 in 
accordance witha determination that they are required for the orderly 
growth and development of a community or are chiefly valuable for 
residential, commercial, agricultural, industrial, or other public 
uses or development. 


Acreage limitation: 
Lands are to: be:sold in tracts not exceeding 5,120 acres. 


Grantee qualifications: 

Lands may be soldi to any individual 21 years or older and who is a 
citizen of the United States or who declares his intention to become 

a citizen. Land: may be sold to any partnership or association com- 
posed of qualified: individuals and to any corporation validly organized 
and authorized; to; hold title to real property in the state in which the 
land is located. 


Lands may als@be disposed to qualified government agencies, their 
lawful agents and: instrumentalities; the state, county, municipality 
or other local government subdivision within which the land is located; 
and to any municipality within convenient access to the lands if the 
lands are in the-same state as the municipality. 


Pre-disposal requirements: 


_ Lands must be: elassified for sale under provisions of the Classifica- 


tion and Multiple: Use Act of 1964. Lands cannot be clas sified for 
disposal unless adequate zoning regulations exist in the area in which 
the lands are located. 


For lands to be classified as needed for urban or suburban purposes, 
it must be anticipated that a community will embrace the lands within 
15 years. Disposals: for urban and suburban purposes can be made 
only if adequate: zoning regulations are in effect and adequate gov- 
ernment comprehensive plans have been adopted. 





12 hid, , vol. J, pp.. I-11, 12 and III-18 to ITI-20. 


a 


(f) 


(g) 


~(h) 


(i) 


(1) 


(2) 


(3) 


Method of disposal: 
Lands are sold through competitive bidding to qualified individuals. 
The date, time, place and manner for submitting bids is published in 
the Federal Register and in a newspaper of general circulation in the 
area at least 30 days before the sale. 


Price: 
Lands are to be sold to qualified government agencies at their appraised 
fair market value and to qualified individuals through competitive bidding 


, at not less than their appraised fair market value. 


Reserved interests: 
All mineral deposits on patents or evidences of title issued under the 
act are reserved to the United States. 


Post-disposal requirements: 

Reservations and reasonable restrictions in the public interest may be 
imposed, but Department of Interior regulations specify that they must 
be kept to the minimum necessary to carry out the transaction. In no 
case may restrictions be imposed to insure proper development of the 
lands after they have passed from federal ownership. 


Land Disposals Associated with the Formation of National 


Parks and Recreation Areas 


The following acts have provided for the exchange of federal public 
lands to establish or consolidate national parks and recreation areas. 


Theodore Roosevelt National Memorial Park 

(a) Act of April 25, 1947, ch. 41, 61 Stat. 52, as amended by Act of 
June 10, 1948, ch. 437, 62 Stat. 352, 16 USC §§241-245, 247 
(1964). 

(b) Act of June 12, 1948, ch. 455, 62 Stat. 384, 16 USC §8§24la, b 
(1964). . 

(c) Act of March 24, 1956, ch. 94, 70 Stat. 55, 16 USC §§241c-f (1964). 


Rocky Mountain National Park 
Act of August 17, 1961, P.L. 87-146, 75 Stat. 383, 16 USC §§192b 
6-8 (1964). 


Carlsbad Cavern National Park 
Act of December 30, 1963, P.L. 88-249, 77 Stat. 818, 16 USC 
§§407e-h (1964). 


Sn 


(4) Estes Park-Roosevelt National Forest 
Act of July 28, 1958, P.L. 85-567, 72 Stat. 426. 


(5) Point Reyes National Seashore Act 
Act of September 13, 1962, P.L. 87-657, 76 Stat. 538, 16 USC 


§§459c-7 (1964). 


5. Surplus Property Disposal Laws whe te 
‘Surplus Reclamation Lands Disposal Laws of 1911 and 192013/ 


(a) Legal citation and date: 
Act of February 2, 1911, ch. 32, 36 Stat. 895, 43 USC §374 (1964). 
Act of May 20, 1920, ch. 192, 41 Stat. 605, 43 USC §375 (1964). 


(b) Purpose: 
The Act of 1911 authorizes the Secretary of the Interior to have ap- 
praised and sell any lands which have been acquired under the Rec- 
lamation Act of 1902 for any irrigation works contemplated by the 
reclamation law and not needed for the purposes for which they were 


acquired. 


The Act of 1920 authorizes the Secretary of the Interior to sell any 
public lands, not otherwise reserved, which have been withdrawn in 
connection witha Federal irrigation project and improved at the ex- 
pense of the reclamation fund for administrative and other like pur- 
poses and which are no longer needed for project purposes, 


(c) Acreage limitations: 
The maximum acreage one may purchase under either act is 160 acres. 


(d) Grantee qualifications: 
Lands are available to any individual giving proof of citizenship. 


(e) Pre-disposal requirements: 
Lands disposed of must be judged by the Secretary of the Interior as 
no longer suitable or necessary for reclamation purposes and costly 
and inefficient to manage if retained. 


(f) Method of disposal: | 
All lands are to be sold to the highest bidder at a public auction, after 


1S p6, other discussions of these laws see ibid., vol. I, pp. II-17, 
18 and III-40 to IN-42. 
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due notice of the sale has been given. Under the Act of 1920, lands 
valued at less than $300 may be sold at public or private sale; and 
no public notice of sale need be given. Improved lands sold under 
the Act of 1920 may be purchased in five annual installments. No 
such provision is made in the Act of 1911. 


(g) Price: 
Lands may not be sold under either act for less than their appraised 
value. | | 


(h) Reserved interests: 
The Secretary of the Interior may convey the entire interest of the 
United States in the lands or make the conveyance subject to what- 
ever reservations, limitations, or conditions he deems proper. 


(i) Post-disposal requirements: 
None mentioned. 


Reclamation Lands Disp osal Laws of 1930 and 1950 


(a) Legal citation and date: 
Act of May 16, 1930, ch. 292, 46 Stat. 367, 43 USC58424-424e (1964), 
Act of March 31, 1950, ch. 78, 64 Stat. 39, 43 USC §8375b-f (1964), 


(b) Purpose: 
The Act of 1930 authorizes the Secretary of the Interior, in connection 
with Federal irrigation projects, to dispose of vacant public lands 
designated as temporarily or permanently unproductive and to dispose 
of tracts within such projects which are found by the Secretary to be 
of insufficient size to support a family and pay water charges. 


The Act of 1950 authorizes the Secretary of the Interior, in connection 
with any Federal irrigation project for which water is available, to 
dispose of any tract of withdrawn public land which, in the opinion 
of the Secretary, has less than sufficient acreage reasonably required 
to support a family and is too small to be opened to homestead entry 
and classed as a farm unit under the Reclamation Act of 1902. 


(c) Acreage limitations: 
Under the Act of 1930, a purchaser may buy no more land than that 
which would bring his total holdings within the project to 320 acres. 
Under the Act of 1950, a purchaser may buy no more land than that 
which would bring his total land ownership within the project to 160 
acres. 
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(d) Grantee qualifications: 
Lands may be purchased only by resident farm owners or resident 
entrymen ‘actually living on the project within which the land is 
located. 


(e) Pre-disposal requirements: 
Lands disposed of must be judged by the Secretary of the Interior 
to be no longer suitable or necessary for reclamation purposes 
and costly and inefficient to manage if retained. 


(f) Method of disposal: 
Lands are to be sold to the highest bidder at public auction, after 
due notice has been given, or at a private sale. Lands may be 
sold either for cash or for deferred payments. 


(g) Price: 
Lands may not be sold for less than their appraised value. 


(h) Reserved interests: 
Patents issued contain reservations to the United States of a lien 
for water charges. where appropriate. Reservations of coal and 
other mineral rights correspond with the rules affecting homestead 
entries. Reservations may be made as required by law. 


(i) Post-disposal requirements: 
None mentioned. 


Surplus Property Act of 1944 


(a) Legal citation and date: 
Act of October 3, 1944, 58 Stat. 765. (Only sections 13(d), 13(g), 
and 13(h) of the Act, as amended, are still operative.) 


(b) Purpose: 
Act authorized the sale of surplus properties acquired by the Govern- 
ment in furtherance of the war effort and established a Surplus Prop- 
erty Board for this purpose. 


(c) Pre-disposal requirements: 
After the reporting, of surplus real property to the Surplus Property 
Board, the Board shall classify such property as agricultural, grazing, 
forest, mineral, or otherwise as it may deem necessary. The clas- 
sification may be revised from time to time. 


Csee 


(d) 


(e) 


(a) 


(b) 


Grantee qualifications and preferences: 

With surplus real properties acquired by the Government after Decem- 
ber 31, 1939, persons from whom such property was acquired are 
given notice that the property is to be disposed of and are entitled 

to purchase the property, in substantially the identical tract as when 
acquired, at private sale at any time 90 days after the public notice. 
Veterans are granted preferences in the purchase of surplus properties 
classed as suitable for agricultural, residential, or small business 
purposes. With surplus real properties classified as suitable for 
agricultural use, tenants on the land at the time of acquisition have 
the privilege of purchasing the property at private sale within the 90- 
day period following notice of the sale. , Surplus real properties clas- 
sified as suitable for agricultural uses ere to be disposed of insofar 
as possible only to persons who expect to cultivate the land and 
operate it for a livelihood. 


Price: 

Prices paid for surplus real property sold under subsection 23 are 
not to be less than those for which it was acquired by the United 
States—such prices being properly adjusted to reflect any increase 
or decrease in value of property resulting from the action of the 
United States; or prices equal to the market values at the time of 
sale, whichever is lower. 


Disposals for Public Parks, Public Recreation Areas, 
and Historic Monument Sites -~* 14 


Legal citation and date: 
Act of June 10, 1948, ch. 433, 62 Stat. 350, 50 USC App. 1622(h) 


(1964). 


Purpose: 

Act authorizes federal land administering agencies, with the approval 
of the Administrator of the General Services Administration, to convey 
to any state, political subdivision, instrumentalities thereof, or 
municipality surplus property which, in the determination of the 
Secretary of the Interior, is suitable and desirable for use as a 
public park, public recreation area, or historic monument for the 
benefit of the public. 
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(c) Acreage limitation: 
No limitation on park and recreation conveyances. Historic monu- 
ment conveyances limited to areas necessary for preservation and 
proper use of monument sites. 


(a) Grantee qualifications: 
Land may be conveyed to any state, political subdivision, instru- 
mentality thereof, or municipality. 


(e) Pre-disposal requirements: ; 
Notice of the availability of the land must be given to public agencies 
eligible to procure such land. An interested agency must be given a 
reasonable time in which to develop a plan for the use and procurement 
of the land. Conveyances for historic monuments must conform to rec- 
ommendations of Advisory Board on National Parks, Historic Sites, 
Buildings, and Monuments. 


(f) Method of disposal: 
Disposal is made by deed of conveyance. 


(g) Price: 
The price is to be equal to 50 percent of the fair value of the prop~ 
erty based on the highest and best use of the property at the time | 
it is offered for disposal. There is no price for conveyance of 
property for historic monument purposes. 


(h) Reserved interests: 
The conveyance may contain any terms, reservations, restrictions, 
and conditions as are determined necessary to safeguard the interests 
of the United States. 


(i) Post-disposal requirements: 
All property must be used and maintained for the purposes for which 
it was conveyed for a period of not less than 20 years. Properties 
not used or maintained for the purpose for which they were conveyed 
may be reverted to'the United States. 


15/ 


Federal Property and Administrative Services Act of 1949— 





(a) Legal citationsand-date: . 
Act of June 30, "8949, ch. 288, 63 Stat. 377, 40 USC §§471 et seq. 


15/ 


— For further discussion see Study of Federal Public Land Laws and 
Policies Relating to Use and Occupancy (Washington: Public Land Law 
Review Commission, 1969), vol. I, pp. II-13 to II-16 and III-28 to III-37. 
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(b) 


(c) 


(d) 


(e) 


Purpose: 

Act prescribes a system whereby the Federal Government may utilize 
excess property and dispose of surplus real and related personal prop- 
erty under the direction of the General Services Administration. 


Properties subject to utilization and disposal include any interests 
in surplus properties controlled by Federal agency except: the public 
domain, lands reserved or dedicated for national forest or national 
park purposes; minerals in lands or portions of lands withdrawn or 
reserved from the public domain which the Secretary of the Interior 
determines are suitable for disposition under the public land mining 
and mineral leasing laws; and lands withdrawn or reserved from the 
public domain unless the Secretary of the Interior, with the concur- 
rence of the Administrator of the GSA, determines that such lands are 
not suitable for return to the public domain for disposition under the 
general public land laws because they are substantially changed in 
character by improvements or otherwise. 


(1. Disposals to Other Federal Agencies) 


The act provides for the transfer of excess property (property which 
an agency head determines is no longer required for its needs) to 
other federal agencies to fulfill the latter's requirements. 


Grantee qualifications: 

Excess property may be transferred to other federal agencies and to 
approved organizations, which include mixed-ownership government 
corporations, the municipal government of the District of Columbia, 
and any requesting nonfederal agency when the function of a federal 
agency authorized to procure for it has been transferred to the GSA. 


Pre-disposal requirements: 

The agency or approved organization requesting the transfer of excess 
property must submit a formal request with the GSA. Upon the deter- 
mination by the GSA that a transfer is in the best interests of the gov- 
ernment and that requesting agency is the appropriate agency to hold 
the property, the transfer may be made. With transfers involving ex- 
cess land, which together with improvements thereon has a total ap- 
praised market value of $100,000 or above, GSA must secure the con- 
currence of the Bureau of the Budget to the transfer. 


Method of disposal: 

The GSA prescribes policies and methods and makes regulations gov- 
erning the transfer of property among federal agencies and approved 
organizations. Neither the act nor the regulations implementing it 
specify conditions of transfer. 


was 


(£) 


(g) 
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(c) 


Price: 

The act provides that the Administrator of the GSA shall prescribe 

the extent of reimbursement for transfers of excess property with the 
approval of the ‘Bureau of the Budget. In most cases, reimbursement 
equals half of ‘the “appraised fair market value of the property trans~ — 
ferred. Where thetransfer is for the purpose of replacing property 
with more desirable property, half the difference between the value 
of the property ‘to be replaced and the fair market value of the prop- 
erty replacing it is the price. 


Transfer may be made without reimbursement where the transfer agency 
clearly cannot furnish it without obtaining an additional appropriation 
of funds for such a purpose from Congress or without diverting funds 
for that purpose which Congress approved for some other program; | 
where Congress specifically authorized the transfer without reim- 
bursement or believed transfer would occur without it when it funded 
the transferee's program; or where land within the boundaries ofa 
national forest which is available and suitable for national forest use 
is transferred to the U. S. Department of Agriculture. — 


Reimbursement equal to the appraised fair market value of the prop- 
erty is required where the property transferred was acquired by the 
use of funds either not appropriated from the general fund of the © 
Treasury or appropriated but by law reimbursable from other receipts; 
where either party Of the transaction is subject to the Government 
Corporation Control Act or where either party to the transfer is a 
mixed-ownership Government Corporation, the District of Columbia, 
or an eligible requisitioning agency. 


Reserved interests: 
None mentioned. 


Post-disposal requirements: 
None mentioned. 


(2. Disposals to Nonfederal Agencies) 


Grantee qualifications: 

Public agencies ‘which are eligible to receive surplus properties re- 

ceive preferential treatment in terms of notices of availability of 

surplus property and the opportunity to purchase. GSA is authorized 
under certain statutes to dispose of property to eligible transferees 
for the following purposes: 

1) disposals for public parks, public recreation areas or historic 
monuments to any state, its political subdivisions, or municipality. 
(These disposals have been discussed above.) 

2) disposals for school classroom and other educational purposes to 
states, their political subdivisions, tax-supported educational 
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(d) 


(c) 


(d) 


institutions, and other nonprofit educational institutions exempt 
from taxation under section 501(c)(3) of the Internal Revenue 
Code of 1954, 

3) disposals for public health purposes to states, their political 
subdivisions, and tax-supported medical institutions. 

4) disposals for wildlife conservation purposes to the agency of the 
state administering the wildlife resources of the state. 

5) disposals for federal aid and highways to the state or its political 
subdivision within which the property is located. 

6) disposals for the widening of public highways, streets, or alleys 
to any state or its political subdivision. 

7) negotiated disposals to public bodies for use for public purposes 
to any state, its political subdivision, or tax-supported agencies. 


Pre-disposal requirements: 

Prior to any public advertising, negotiation, or other disposal action, 
the disposal agency must give notice to eligible public agencies that 

the property has been determined to be surplus. The agency then has 

20 days to inform the GSA of its desire to develop and submit a com-~ 
prehensive plan for the procurement and use of the property. The agency 
must inform the GSA of the contemplated use of the property, the stat- 
ute under which the agency desires to procure the property, the nature 
of the property interest desired, and the estimated length of time re- 
quired to develop a plan for the procurement and use of the property. 


(3. Disposals to Others) 


Pre-disposal requirements: 

In addition to making surplus property available to eligible public 
agencies, the disposal agency is directed to widely publicize surplus 
property which becomes available, giving information adequate to in- 
form interested persons of the general nature of the property and its 
possible uses, as well as any reservations, restrictions, and condi- 
tions imposed upon its disposal. Surplus properties not disposed of 
to nonfederal agencies or installations are ordinarily offered for sale 
after advertising on a competitive bid basis. 


Method of disposal: 

Disposal by negotiation is permitted when: the estimated fair mar- 
ket value of the property does not exceed $1,000; when bid prices 
after advertising are not reasonable; when the character or conditions 
of the property or unusual circumstances make it impractical to ad- 
vertise publicly for competitive bids; when the disposal will be to 
states, their political subdivisions, or tax-supported agencies; or 
when otherwise authorized by law. 
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(e) 


(c) 


(d) 


(e) 


In all other cases, disposal must be made after public advertising for 
bids. All bids may be rejected when it is in the public interest to do 
so. Credit sales may be made when the disposal agency determines 
that the sale of specific property exceeds $2,500. Real property is 
conveyed by quit-claim deed or deed without warranty unless the dis- 
posal agency finds another form of conveyance necessary to obtain a 
reasonable price for the property or to render the title marketable. 


Post-disposal requirements: 


_ When property is offered for disposal under a land sale contract, the 


purchaser must pay all taxes or similar charges imposed on the prop- 
erty. When the property is offered for sale on credit, the purchaser 
must obtain such insurance as may be required by the government. 
Also when the sale is made on credit, the purchaser must not lease 
or resell the property prior to payment in full without obtaining prior 
government approval. 


(4. Disposals for Education and Public Health Purposes) 


Grantee qualifications: 

The Administrator of the GSA is authorized to assign to the Secretary 
of the Department of Health, Education, and Welfare surplus property 
to be sold or leased to states, their political subdivisions, and other 
tax-supported or non-profit educational or medical institutions for 
educational or public health uses. 


Pre-disposal requirements: 

When property has been determined surplus and available for educa- 
tion or public health uses, the disposal agency must notify the Sec- 
retary of Health, Education, and Welfare. The disposal agency must 
also give notice of the availability of such property to other public 
agencies eligible to procure surplus property and must allow an in- 
terested agency reasonable time in which to develop a plan for pro- 
curement and use of the property. 


Method of disposal: 

Whenever an eligible public agency has submitted a plan of use and 
procurement for an education or public health requirement, the dis- 
posal agency must forward copies to the Department of Health, Educa- 
tion, and Welfare. The Department of Health, Education, and Welfare 
must then submit a. recommendation to the disposal agency as to 
whether or not the property should be assigned to the Secretary of. 
Health, Education, and Welfare for disposal. 
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(f) 


Price: : 

The Secretary of Health, Education, and Welfare is authorized to fix 
the sale or lease value of the property to be disposed, taking into 
consideration any benefit which has accrued or may accrue to the 
United States for the use of such property by the public agency. 


6. Private Laws for Disposal of Specific Tracts 


(a) 


(b) 


(c) 


(d) 


(e) 


(£) 


(g) 


The following acts involve private laws which have authorized dis- 
posals of Federal public lands in recent years. 


Valentine Scrip Law 


Legal citation and date: 
Act of April 5, 1872, 17 Stat. 649. (Law no longer Operative.) 


Purpose: 

Law directs the Ninth Circuit Court in California, to hear and decide 
upon the merits of the claim of Thomas B. Valentine to title under a 
Mexican grant to Juan Miranda, toa place called the Rancho Arroyo 
de San Antonio, and provides, if approved’, for the granting of a com- 
parable quantity of land to the claimant. (Purpose fulfilled.) 


Acreage limitations: 
Claimant, or his legal representative, may select an equal quantity 
of the unoccupied and unappropriated public lands of the United States. 


Grantee qualifications: 
None, 


Pre-disposal requirements: 

Claimant may select, and shall be allowed, patents for an equal quan- 
tity of the unoccupied and unappropriated public lands of the U.S. ; 
not mineral, and in tracts not less than the subdivisions provided for 
in the U.S. land laws, and, if unsurveyed when taken, to conform, 
when surveyed, to the general system of the U.S. land surveys. 


Method of disposal: 
Scrip issued for area of the claim. 


Price: 
Equal quantity, value not mentioned, of land. 
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(h) 


(i) 


Reserved interests: 
Mineral lands excluded from entry. 


Post-disposal requirements: 

"| no decree in favor of said Valentine shall be executed nor be 
of any force or effect against any person or persons; nor shall land 
scrip or patents issue as hereinbefore provided, unless the said 
Valentine shall first execute and deliver to the Commissioner of the 


General Land Office a deed conveying to the U.S. all his right, title, 


and interest to the lands covered by said Miranda grant. " 


’ Private Law 854 


(a) - 


(b) 


(h) 


(i) 


(a) 


(b) 


Legal citation and date: 
Act of August 27, 1954, P.L. 854, 68 Stat. A223. 


Purpose: 

Law grants to Basic Management, Inc., a private corporation organ- 
ized under the laws of the State of Nevada, certain public lands of 
the United States in the State of Nevada which may be necessary for 
the construction, operation and maintenance of facilities for the de- 


velopment, production, pumping, storage, transmission and distribu- 


tion of water. 


Reserved interests: 
Minerals other than sand, stone, earth, and gravel are reserved to 
the United States. 


Post-disposal requirements: 

Whenever the land granted shall cease to be used for the purposes 
for which it is granted, the title to the land shall terminate and re- 
vest in the United States. 


Private Law 87-183 





Legal citation and ‘date: 
Act of September 6, 1961, P.L. 87-183, 75 Stat. 912. 


Purpose: 

Law directs the Secretary of the Interior to convey certain lands to 
Purvis C. Vickers, Robert L. Vickers, and Joseph M. Vickers, a co- 
partnership doing business as Vickers Brothers. 
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(a) 


(b) 


(a) 


(b) 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


Private Law 88-252 


Legal citation and date: 
Act of July 7, 1964, P.L. 88-252, 78 Stat, 1156. 


Purpose: 
Law directs the Secretary of the Interior to sell certain public lands 
in the State of eed to the Kaibab Lumber Company. 


“Private Law 88-350 


Legal citation and date: 
Act of October 8, 1964, P.L. 88-350, 78 Stat. 1196. 


Purpose: 
Law provides for the conveyance of certain land of the United States 
to the Pascua Yaqui Association, Inc. (an Indian corporation). 


Acreage limitation: 
None mentioned. 


Grantee qualifications: 

The association must use the land only in accordance with its corporate 
purposes as set out in its original articles of incorporation. Title to 
the property must be held by the association for common benefit of 

its members. 


Method of disposal: 
Conveyance of title. 


Price: 
No monetary consideration involved. 


Reserved interests: 
Mineral rights reserved to the United States. 


Post-disposal requirements: 
Land may revert back to the United States if Be ioe oe are not met. 
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B, Legal Analysis of Selected Land Disposal Laws. a: 


The descriptions of the various public land disposal laws listed in the 
last section are reasonably brief and concise. They indicate the general 
intent of the laws and the nature of their provisions relating to public lands 
disposal. A more penetrating legal analysis is needed to provide an in- 
depth view of the intent of Congress in enacting the various laws. A sim- 
ilar analysis of the administrative actions and interpretations associated 
with each law would provide a helpful guide to a full understanding to the 
operations of the various laws. 


Time constraints have a Avenved incorporation of an independent anal- 
ysis of administrative decisions and activities in this study. A legal 
analysis of thirteen selected disposal laws along with appropriate admin- 
istrative actions has been prepared, however, by staff members of the 
Public Land Law Review Commission and is incorporated in this section. 


The thirteen laws selected for detailed analysis include the following: 


1. Small Tract Act (43 USC §§682 a-e). 
2. Townsite Laws (16 USC §487a and 43 USC 8711 et seq.). 
3, Public Land Sales Act of 1964 (43 USC §1421- 1427). 
4, Isolated Tract Act (43 USC §§1171-1177). 
5. Cemetery Sales Act (43 USC 5682). 
6. Federal Property and Administrative Services Act (40 USC 5471 
et seg.). 
7. Color of Title Act (43 USC §1068-1068b). 
8. Sale of unneeded or unproductive reclamation lands (43 USC 
§§424c, 375, 375d). 7 
9. Disposal for public or recreational purposes (43 USC §§869-869-4). 
10. Patent under the mining law (30 USC §21 et_seq.). 
11. Homestead Act (43 USC5§5161 et_seq.). 
12, Adjustments of Title (7 USC 52253). 
13. Federal Airport. Act of 1946 (49 USC 51101). 


Eight functional categories of features common to iand disposal laws 
have been identified for special emphasis in the legal analysis of the 
selected laws. The categories involve provisions related to: | 


(a) Acreage limitations | 

(b) Grantee qualifications and preferences 
(c) Pre-disposal requirements 

(d) Purpose of disposal 

(e) Methods of disposal 

(f) Price 


Sy fe 


(g) Reserved interests 
(h) Post-disposal requirements and possibilities of reverter. 


Each law is dealt with separately in the analysis that follows and the 
numbered headings under each is keyed to the above categories. 


Small Tract Act (43 USC 55682 a-e) 


i, _ Small tract Act 


(a) 


(b) 


The Small Tract Act authorizes the disposal of tracts from the vacant 


- unreserved public lands, public lands withdrawn by Executive Orders 


6910 and 6964, or public lands withdrawn or reserved by the Secretary 
of the Interior for any purposes. The Act authorizes the Secretary of 
the Interior to dispose of tracts not exceeding 5 acres, which must be 
reasonably compact. The Act provides that "no person or organization 
shall be permitted to purchase or lease more than one tract. . . @X- 
cept on a showing of good faith and reasons satisfactory to the Sec- 
retary. " 


The Use and Occupancy Study indicates that tracts of up to 7-1/2 
acres may be sold where the subdivision of a fractional lot would 
leave areas unsuitable for practical use. The limitation of one tract 
per applicant may be overcome where each tract is the subject of a 
separate application and is accompanied by a satisfactory showing 
that the allowance of more than one application is warranted by the 
circumstances. (43 CFR §2233. 0-6 (a) (3) (1969) ).. This "showing," 
which is called "good faith" in the statute, can involve a change of 
residence, lack of access to the original tract, or evidence that the 
purpose for which the second tract is requested shows a need which 
can logically be met by the tract sought, and that acquisition ofa 
second tract for the purposes indicated will result in a use consistent 
with good land management practices. (5 BLM M1§3.1280 (Rel. No. 
129, June 18, 1958).) | 


Small tracts may be disposed of to individuals, partnerships, or as- 
sociations meeting the usual citizenship requirements; to corporations, 
both profit and nonprofit, authorized to do business where the land 

is located; and to a state, territory, municipality, or other govern- 
mental subdivision. However, only nonprofit corporations and asso- 
ciations and government bodies may apply for land for community site 
purposes. (43 USC 5682 (c)) (43 CFR5§2233.0-2 (b), 0-6 (a).) 


The first person to apply for unclassified lands has a preference right 


to lease or purchase when the lands are subsequently classified and 
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the applicant's application conforms to the specifications of the clas- 
sification order. (43 CFR 52233. 0-6 (b).) If the senior applicant fails 
to comply with any requirement the next junior applicant in line will 
be treated as the senior. (5 BLM M1§3.1 25 (Rel. No, 248, April 15, 
1963).) 43 USC 682 (b) restricts qualified buyers who are employees 
of the Department of the Interior stationed in Alaska to purchases of 
land for residential or recreational purposes. 


(c) Except where the land has been classified for a direct sale at public 
. auction, any person who desires to purchase or lease land for small 

tract purposes must file an application. (43 CFR §2233, 1-1 (d).) The 
applicant must certify that he has personally inspected the small tract 
described in his application or lands within one mile of the tract. 
Where lands have not been classified, a petition for classification 
must accompany the application. (43 CFR§2233.-1-1 (a).) The basic 
statutory requirement that must be complied with prior to disposal is 
the provision that the Secretary must classify the land "chiefly valu- 
able for residence, recreation, business, or community site purposes," 
and that he find "that such sale or lease of the land would not unrea- 
sonably interfere with the use of water for grazing purposes nor unduly 


impair the protection. of watershed areas. ..." (43 USC 5682 a.) 
The statute also provides that no lands may be sold unless it has been 
surveyed. 


Classification may be initiated by application and petition if the lands 
applied for have been previously announced in the Federal Reqister to 
be opened for filing, or by the classification officer of the Bureau of 
Land Management on his own motion. (43 CFR §§2233.0-3,1-1 (e) (4).) 
In either case the classification officer will undertake such investiga- 
tions as are necessary to determine whether the lands are suitable for 
lease or disposal as small tracts. If after investigation he finds them 
to be suitable for small tracts, the officer will classify the lands for 
small tracts purposes. The lands will be closed to small tract ap- 
plication if the land will be classified or disposed of for a higher use 
or appropriated under the mining laws, if the demand for lands under 
the Small Tract Act no longer exists in the area, or if the application 
privilege has been abused. (5 BLM M1 §3.1. 201-203) (Rel. No. 248, 
April 15, 1963).) Nauats 


In classifying lands for small tract purposes, current Bureau of Land 
Management policy stresses consistency with the aims of the Classi- 
fication and Multiple Use Act of 1964, with the small tract objectives 
set forth in the Department of Interior Regulations to the Small Tract 
Act, and with the Small Tract program directive in 5 BLM 3.1. No. 5 
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BLM Ins. Memo No. 65-11 (Jan. 12, 1965). Current BLM instructions 
provide that all small tract openings and offers must be consistent: 
with local zoning and local master plans; where such plans do not 
exist, Openings and offers must be consistent with local government 
activities. Further, the instructions provide that all small tract 
Classifications must adhere to modern concepts of urban and suburban 
land use planning. The Small Tract Act is not used as a subdivision 
statute, except where leases only without option to purchase are 
employed. (BML (Rel. 2-34, July 1, 1968).) 


Department of the Interior Regulations to the Small Tract Act provide 
that small tract sites will be considered in the light of their effect 
on the conservation of natural resources and on the communities or 
areas involved. (43 CFR §2233.0-2 (a).) Lands will not be classified 
for small tract purposes if such classification would have adverse 
effects on conservation or the communities involved, or if it would 
involve an area more suitable for disposition under other laws, or if 
it would conflict unduly with the development of mineral resources 
where the mineral values are appreciable. 5 BLM M1 5§3.1.204 (Rel. 
No. 221, May 18, 1962). Subject to these criteria, lands may be 
classified for small tract lease or sale if they are more suitable for 
such classification than for any other form of use or disposal under 
the Public Land Laws, provided they are chiefly valuable as sites 
for residences, either year round or seasonal; business enterprises, 
including both commercial and industrial enterprises; recreation, 
including camping, picnicking, hunting, fishing, playground activities, 
etc.; Or community facilities, including churches, meeting halls, 
town halls, public parks, playgrounds, utility sites, etc. (5 BLM 
§3.1.205.) When the lands are under the jurisdiction of any agency 
other than the BLM, the agency must concur in the BLM's proposal 
for classification. (5 BLM 53.1.3 (Rel. No. 248, April 15, 1963).) 


(d) The purpose of the Small Tract Act disposal is tied in with the pur- 
poses which are specified in the statute for which the lands are to 
be used. 


(e) Lands classified for small tract purposes may be classified for lease 

only, for lease and sale, or for direct sale. (43 CFR §52233.0~2 (6).) 
’ Lease with option to purchase classifications will generally be made 

only where there is a demonsirable need for the protection of valuable 
properties or of the community as a whole, or where it can otherwise 
be shown that the public interest would be jeopardized by direct saie. 
(S BLM §3.1.207 (B) Rel. No. 221, May 18, 1962).) Land will nor- 
mally be classified as available for lease only when sale is not in 
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(f) 


the public interest, for example, where limited improvements or limited 
uses are permissible on lands possessing public recreation, value or 
where leasing is the only alternative under the circumstances, such 

as when the using agency has stipulated limitations. 


Leases for lands classified as available for leasing or sale contain 
an option to purchase clause. The term of the lease for lands so 
classified is specified in the classification order, but may not exceed 
three years. However, such leases may be renewed on a showing 
that lessee's failure to meet the requirements for sale is justified 


" under the circumstances. (43 CFR §2233.3-4.) An application to 


purchase must be filed together with a statement of the improvements 
constructed on the lands. If sale is authorized, the applicant must 
pay the net purchase price within 60 days from service of notice. 

(43 CFR §2233.3-3.) Lands classified for direct sale are sold to the 
highest bidder at public auction in the manner specified in the clas- 
sification order. Each bid must be accompanied by an advance pay- 
ment in the amount of the applicant's bid. (43 CFR 52233, 4.) 


The Small Tract Act authorizes the Secretary of the Interior to sell 
small tracts "at a price to be determined by him." (43 USC 5682 (a).) 
Lands classified for direct sale are sold to the highest bidder at public 
auction in the manner specified in the classification order, but for not 
less than their appraised fair market value. (43 CFR§ 2233.4.) Lands 
suitable for community. site development may be sold for less than 
their fair market value if it is determined that the public use justifies 
such sale. (43 CFR52233.7.) 


Lands classified for lease and sale contain an option to purchase 
clause. This clause provides that if sale is authorized the applicant 
must pay the net purchase price within 60 days from service of notice. 
(43 CFR §2233.3-3,) This net purchase price of lands so classified 
is the appraised fair. market value of the unimproved lands as of the 
date of the lease, less.an amount equal to the advance rental for 
each full lease year subsequent to the filing of an allowable applica- 
tion to purchase. 


Rental for all sites, except community development sites is based on 
the fair market value.of the land, with minimum rental of $100 per 
year for business. sites-and $25 per year for other sites. Rental for 
community sites will take into consideration the purpose for which 
the land is used. (43 CFR§2233.3-1 (b).) Section 682 (b) also con- 
tains a provision which states that no tract may be sold for less than 
the cost of making the. survey necessary to describe the land sold. 
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(g) Patents for all tracts purchased under the provisions of this Act must 
contain a reservation to the United States of the oil, gas and ali other 
mineral deposits. (43 USC 8682 (b).) The classification order, may 
provide for a right-of-way over each tract for street and road purposes 
and for public utilities. (43 CFR5§2233.5 (b).) If the classification 
order does not so provide, the right-of-way will be 50 feet along the 
ooundaries of the tract. 


(h) When lands classified for community site purposes are sold for less 
- than their fair market value, the conveyance will contain a provision 
for reversion of title to the United States, if the lands are used for 
any purpose not consistent with the classification order, unless con- 
sent to the change in use is first obtained. (43 CFR§ 2233.7 (b).) 


2. Townsite Laws (43 USC §561, 711-731 and 16 USC §478a) 


(a) §§711 and 712 provide no acreage limitations. § 713 has an acreage 
limitation of 640 acres. §720 provides that on surveyed lands the 
entry shall be in conformity to the legal subdivisions authorized and 
that where the inhabitants are from 100 to 200 persons in number the 
entry shall be no more than 320 acres; where the inhabitants are from 
200 to 1,000 in number the entry shall be no larger than 640 acres; 
where the number of inhabitants is over 1,000 the entry shall not ex- 
ceed 1,280 acres; and for each additional 1,000 up to 5,000 persons, 
320 additional acres may be added. §727 provides that a town making 
a lesser entry than the maximum it is entitled to under§ 720 can make 
additional entries but no more than a total of 2,560 acres. 16 USC 
§478a limits the area of townsites to 640 acres for any one application, 


(b) 43 USC §718 limits the qualifying purchasers to the corporate authorities 
of the town or the judge of the county court for the county in which the 
town is situated. The other townsite laws do not specify particular 
qualifications for grantees. However, unders713 an actual settler 
upon any one lot is entitled to prove up and purchase that lot and 
another lot upon which he may have made improvements, at the mini- 
mum price of $10 per lot at any time before the day fixed for the 
public sale. 


§724 provides that the inhabitants of a town located on the public 
lands may avail themselves of the provisions of §718, by choice of 
the town authorities, and in addition to the minimum price they shall 
pay the costs of surveying and platting and expenses incident to the 
United States. A question exists as to whether this is a preference 
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right. §725 limits the area which can be excluded from preemption by 
homestead entry to 2,560 acres of land or the maximum area which . 
may be entered as a townsite under existing laws, unless the entire 
area is actually settled upon. All of the townsite laws require citizen- 
ship and, in the case of corporations, valid incorporation under the 
laws of the State. ! 


One other possible preemptive right is mentioned by §718 which notes 
that the execution of the trust which is held by the authorities of the 
.town for the benefit of the occupants will be according to the regula- 
tions prescribed by the authority of the State in which the land is 
situated. The benefit to the occupants comes in the disposal of the 
lots in the town and thus involves a rather indefinite preference right 
but a preference right all the same is granted. An unusual preference 
right is given by 43 USC §566 which provides that public reservations 
within the townsite, which are maintained by the town, will be con- 
veyed to the town upon its organization asa municipal corporation. 
16 USC §478a gives a preference right to occupants of lands upon 
which improvements have been constructed, pursuant to permit or ! 
other Federal authorization, to purchase at the appraised value. 


(c) §712 provides for a survey of the townsite reservation into lots and 
appraisal of these lots prior to the public sale. 8713 provides that. 
parties having founded or desiring to found a town must file a plat 
with the streets, blocks, lots and alleys designated on it and field 
notes, together with a statement of the extent and general improve- 
ments in the land with the county recorder and the BLM. Upon ap- 
proval of this plat, the BLM may initiate its procedures for the proofs 
of lot claims and the public sale. §718 requires that the lands already 
be settled upon and occupied as a townsite. §719 requires that the 
entry of the land must be made or a declaratory statement must be 
filed by the town authorities prior to public sale of the lots. 


43 USC 5561 provides for a survey of the townsite into town lots with 
the appropriate reservations for public purposes. This section also 
requires the prior withdrawal from public entry of the townsite by the 
Secretary of the Interior. 16 USC §478a requires that the Secretary of 
Agriculture reserve the land for townsite purposes. This is done upon .. 
a showing of the need for a townsite by any existing petitioning county, 
city or other local government subdivision. Then the area so designated 
will be divided into town lots and appraised prior to public sale. 


(d) The townsite laws in 43 USC §8711-713 prescribe three methods where- 
by lands may be caused to be withdrawn from other forms of entry and 
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(e) 
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made available according to the schemes outlined. §711 permits the 
President to reserve townsites from the public lands when the public 
interest requires it. §713 makes provision for private parties who 
may already have founded or desire to found a city or town on the 
public lands. Finally, where unreserved public lands have already 
been settled and occupied as a townsite, corporate authorities, if 
the town is incorporated, or the judge of the county court, if the town 
is unincorporated, may enter the lana as trustee for the benefit of the 
actual occupants of that town under $718. 


" §§561-568 of Title 43 of the U.S. Code provide for the withdrawal from 


public entry by the Secretary of the Interior of lands needed for town- 
site purposes in connection with irrigation projects under the Reclama- 
tion Act of June 17, 1902. §478a of Title 16 of the U.S. Code provides 
that the Secretary of Agriculture may set aside areas for townsites from 
any national forest land or other land administered by him. 


For townsites created by Presidential reservation under Sections 711 
and 712, the lots will be sold at public auction after due notice of 
the sale. The offer of lots at public auction, however, may be ad- 
journed or closed. If the offer is adjourned the lots are held for 
future disposition. If the offer is closed, the lots are subject to 
private entry. 


For townsites which are created by occupant platting under §713 the 


public sale is conducted in the same manner as under 8711 and §712. 
However, there may be a preemptive sale of lots prior to the public 
sale and private entry afterward. For townsites created by trustee 
under §718 the execution of the trust as to the disposal of iots is 
conducted according to regulations to be prescribed by the state leg- 
islature. See 43 CFR §2242 for administrative regulations pursuant 
to the above statutes. 


Under the Section providing for reclamation townsites, 43 USC§562, 
sale is to be by public auction. However, the offer of public auction 
may be adjourned or closed. If adjourned, the unsold lots will be 
held for future disposition at public sale. If closed, the unsold lots 
will be subject to private entry. 16 USC §478a provides the method 
of public sale for the disposal of town lots from nationai forest lands. 
However, there may be preemptive sale prior to the public sale and 
there may also be private sale if the public sale does not result in 

a bid for at least the appraised value of the lot. 


See 43 CFR 82244. 2-5 for administrative regulations of price for 
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(g) 


townsites, §711 and§712 provide that lots shall be sold for the highest 
bid price but not less than the fair market value. If the offer of public 
sale is closed, the lots will be sold for the appraised price. §713 
deals with occupant platting and provides a minimum price of $10 per 
lot. Actual residents exercising the preemptive right may purchase 

at this minimum price, Otherwise similar provisions of public sale 

to the highest bidder obtain. §718 provides that the trustee will enter 
the land at the minimum price. The disposal of lots under this provi- 
sion is subject to the regulations of the state legislature. 43 USC §562 
also provides for sale at the highest bid price but for not less than the 


" appraised value. 


' 


If the offering at public sale is closed, the unsold lots will be subject 
to private entry at not less than the appraised value. These unsold 
lots, however, may be reappraised and will not be disposed of until 
offered at public sale of the reappraised value. Payment of the pur- 
chase price in not more than five annual installments may be authorized 
in the sale order. (43 USC 8565.) 16 USC §478a provides for sale at 
the highest bid price but not less than the appraised value. 


43 UC 8717 provides that title to town lots shall be subject to a res- 
ervation of mineral rights. §722 provides that no title to mines of Yen 
gold, silver, cinnabar, copper or to any mining claim that is valid 
may be obtained under the townsite laws. §728 provides that townsite 
entries may be on mineral lands but no title to gold, silver, cinnabar, 
copper or lead, or to valid mining claims or possessions, can be ob- 
tained. Under this: section, where mineral veins are possessed, title 
to town lots shall be subject to possession. and use of these mineral 
veins and the possessor of such may later receive patent for the 


. mineral veins andj the surface ground. However, there can be no 


entry for surface ground by the mineral claimant where the owner or 
occupier of the surface, ground had possession before inception of 
title of the mineral) vein,applicant. Thus when entry is made by oc- 
cupant platting or by;trustee, title to townsite lots is subject to un- 
patented mineral claims... 


Lots partially covered;by, mineral patents may be entered with the 
certificate of receipt:excepting the part of the lot embraced in the 
mineral patent. (43;US@5717, §722 and §728.) Lots wholly covered 
by mineral patents: mayynot be entered. When entry is made by trustee 
the continued use andjqecupancy of the land as a millsite from a time 
prior to settlement: willidefeat the rights of the claimant to any part 

of the land within the-site. (43 CFR§2242, 3-7.) 


a7AE 


(h) 


Practically no post-disposal requirements or possibilities of reverier 
are to be found in the townsite laws. A condition is attached to the 
conveyance of public reservations to municipalities under 43 USC 
§561 that such reservations will be used forever for public purposes, 
(43 USC $66.) 


3, Public Land Sales Act of 1964 (43 USCs§§1421-1427) 


(a). 


(b) 


(c) 


The Public Land Sales Act of 1964 contains an acreage limitation of 
5,120 acres for each tract. - 


Qualified Government agencies and qualified individuals are permitted 
to purchase land under the Act. Qualified Governmental agencies are 
defined as including: their lawful agents and instrumentalities; the 
state, county municipalities or other local Government subdivision 
within which the land is located and any municipality within convenient 
access to the lands if the lands are within the same state as the mu- 
nicipality. Qualified individuals include any individual who is 21 or 
over and who is a citizen or declares his intention to become a citizen, 
any partnership or association each of the members of which is a 
qualified individual as above, and any corporation validly organized 
and authorized to hold title to real property in the state in which the 
land is located. (43 USC 51421, 1425 (b), (c). py 


Prior to disposal, the statute requires that the Secretary of the Interior 
determine that (a) the land is required for orderly growth of the com- 
munity or (b) that the land is chiefly valuable for residential, com- 
mercial, agricultural, excluding grazing and forage, or indusirial or. 
public uses and development. If he so determines, the land may be 
classified for disposal. (43 USC 51421.) 


Department of the Interior regulations on the Classification and 
Multiple Use Act set forth general criteria governing classification 

for sale under the Public Land Sale Act and other laws authorizing 

the Secretary of the Interior to dispose of public lands. Such clas- 
sification may be initiated by the classification officer of the Bureau 
of Land Management on his own motion or by the applicant on petition. 


(43 CFR §62243, 2-3 (a), 2411 et.seg. (1969).) 


Nongovernmental petitions must be accompanied by a nonrefundable 
$25 service fee. Each petition-application must contain a statement 
showing that the lands are needed for uses specified by the Act, in- 
formation on the contemplated use and improvements, and a statement 


my Tes 


showing the nature of zoning regulations which are in effect. (43 

CFR 62243. 2-3 (d) l-2.)) When lands are requested for urban or sub- 
urban purposes, it must be anticipated that the community will embrace 
the lands within 15 years. (43 CFR 62410. 1-3 (a)-(b).) Consideration 
with these applications is given to whether the lands are needed for 
urban and suburban ‘purposes or whether they are chiefly valuable for 
public purposes, i.e., suitable for use by or for the benefit of Govern- 
ment or noncommercial entities or programs. Lands found to be valu- 
able for public purposes are so classified. Lands which have value 
for residential, commercial, agricultural or industrial purposes are 

* considered chiefly valuable for that purpose which represents their 
highest and best use. (43 CFR§§2410.1-3 (d), 1, 2, & 3.) 


The Secretary is required to notify the head of the Governmental agency 
having zoning authority over requested lands of pending sales at least 
90 days prior to such sales to allow the authority adequate opportunity 
for zoning. (43 USC 51422.) No sale of the lands may be completed 
until zoning regulations are enacted. (Ibid.) The Secretary puts 
properly classified lands up for sale "as soon as possible after needs — 
are determined and ‘the local zoning authority having jurisdiction 
enacts zoning regulations." (43 CFR §2243. 2-1 (b) (1).) 


As far as practicable, the Department of the Interior establishes sales 
programs that correspond with established or proposed state or local 
governmental programs and with state, county and other governmental 
comprehensive plans. The Department will not sell lands intended 
for the orderly growth and development of a community or for other 
purposes unless the local government has adopted adequate compre- 
hensive plans and has zoning regulations in effect and unless the 
proposed land use is consistent with the objectives of the local 
governments involved. (43 CFR §2243. 2-1 (b) (2).). Lands may be 
classified for disposal under other appropriate laws if such disposal 
is consistent with local comprehensive plans or, in their absence, 
with the views of local government authorities. Where more than one 
form of.disposal is possible, that course is selected which will best 
promote the development of the land for urban or suburban purposes. 
(43 CFR §2410.1-3.) 


The statute provides for 30 days of newspaper notice prior to sale of 
lands. (43 USC:s1423.) Not less than 30 days before entering into 

an agreement witha political subdivision or opening of bidding, a 
notice of offering of lands for sale is to be published in the Federal 
Register and in a newspaper of general circulation in the area in which. 
the lands are located. (43 CFR§2243. 2-4 (b).) The cost of publishing 
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these notices is borne by the purchaser or purchasers of the land. 
(43 CFR §2243.2-4 (c).) If the tract to be classified for sale exceeds 
2,560 acres, this publication of notice of classification for sale 
under the Act segregates the lands from all other forms of disposal 
including mining laws except as the notice makes exceptions or 
modifications that specifically limit the segregative effect. The 
notice must contain the statement that all minerals in the lands soid 
under the Act are reserved to the United States. (43 CFR52243.2-6 (b).) 
If the tract is 2,560 acres or less, notation on the land office records 

. of the proposed classification or classification for sale will segregate 
the land from all applications under general laws except for sale under 
this Act. Here again, the notice may limit or modify the segregative 
effect. The segregation holds for two years from the date of publica- 
tion unless extended or terminated by the authorized officer. (43 CFR§ 
2243.2-6 (c) (d).) No lands included in a grazing lease, license or 
permit may be sold under this Act unless and until the prospective 
buyer has made arrangements to provide compensation for any authorized 
grazing improvements on the lands. (43 CFR §2243.2-6 (e).) 


(d) Authority to dispose of lands under the Public Land Sale Act of 1964 
terminates generally six months after the final report of the Public 
Land Law Review Commission is submitted. (43 USC §1427.) Thus it 
is contemplated that the authority under this Act will be temporary 
and supplemental to any other authority the Secretary of the Interior 
may have to dispose of public lands. It is contemplated also that 
this authority is to be used with that of the Classification and Mul- 
tiple Use Act of 1964 to dispose of lands that have been classified 
for sale in accordance with a determination that they are required for 
the orderly growth and development of a community or are chiefly 
valuable for residential, commercial, industrial, agricultural or 
public uses or development. The Public Land Sale Act of 1964 authorizes 
disposals of sufficient size to encourage residential sales to a sub- 
divider. The public lands which can be disposed under this Act are 
any public lands which are withdrawn by Executive Order No. 6910 
of November 26, 1934 as amended or Executive Order No. 6964 of 
February 5, 1935 as amended or pursuant to §315 of Title 43 of the 
U.S. Code or which are vacant, unappropriated and unreserved public 
lands in Alaska. (43 USC $1425.) 


(e) Two methods of disposal are provided by the statute. The first calls 
for an agreement with a political subdivision for the sale of the land, 
which may be initiated by the motion of an authorized officer of BLM 
or by petition from a qualified governmental agency. The second 
method of disposal is by competitive bidding at an offering for sale 
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(f) 


by the authorized officer of BLM. Qualified individuals are entitled 
to obtain land underthe second method, 


The date time, place and manner of submitting bids must be sseeitied 
in the required public notice. The bids may be submitted in person or 
by an agent, The sealed bid must be received before the hour fixed by 
the notice. All bids must be accompanied by a certified check, money 
order, bank draft,,or cashiers check, payable to BLM, for the amount 

of the bid plus the cost of the publication. If two or more persons 


_ submit identical bids, the first bid submitted is considered the higher 


one. If two or more identical bids are received simultaneously, the 
determination of the highest bid is made by drawing. The bid pro- 
cedures are found in 43 CFR §2243.2-5 et seg. After all sealed bids 
and oral bids (if such are allowed in the notice of sale) are received, 
the authorized officer of BLM announces the highest qualified bidder, 
A person making. an oral bid is given a reasonable time to submit pay- 
ment. 


If the authorized officer rejects the highest qualified bid or releases 
the bidder from. his. obligation, he is empowered to determine whether 
the lands will be withdrawn from the market or reoffered for sale. 
Until a certificate for purchase is issued, the authorized officer of 
BLM has the authority to determine that the lands should not be sold 
or that any or all. bids may be rejected. The criteria for a decision . 
not to sell the land are (1) the high bid is less than the appraised 
fair market value on, the date of the sale, or (2) collusion or restraint 
of bidding was present. The decision to accept or reject the bids is. 
made entirely at the discretion of the authorized officer conducting 
the sale. (43 CFR 9243.2-5 (e) (1) (2).) 


The highest qualified bidder has no contractual rights against the 
United States for the sale of the land. His bid is considered an offer 
to purchase. This offer is accepted by the issuance of a certificate 
of purchase. The Secretary of the Interior may invalidate a final cer- 
tificate if he finds that it was obtained by fraud or that there was a __ 
lack of knowledge of facts existing at the time of purchase which, if 
known, would haveprovided grounds to refuse the issuance of a final 
certificate. (43 CFR 52243. 2-5 (£).) | 


The statute provides that disposals to qualified governmental agencies 
shall be made at the appraised fair market value of the land as deter- 
mined by the Secretary of the Interior. Sales to qualified individuals 
through competitive. bidding will be made at not less than the appraised 
fair market value. (43 USC 81421.) The regulations provide that the: 
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(g) 


(h) 


person declared to have entered the highest qualifying bid shall be 
afforded a reasonable time in which to submit payment. (43 CFR 
§2243. 2-5.) | 


43 USC 51424 provides for a reservation to the United States of all 
mineral deposits which are withdrawn from appropriation under the 
Public Land Laws including the mining and mineral leasing laws. 
This section also provides that patents and other evidences of title 
may contain other reservations which are neces sary in the public 


_interest. Department of the Interior regulations specify that such 


reservations will be the minimum necessary to carry out the require- 
ments of the law. (43 CFR 52243. 2-1 (b) (4).) The regulations also 
provide that all patents or other evidence of title shall contain a 
reservation of the mineral deposits to the United States. (43 CFR 
§2243.2-7 (a).) Patents may also contain any additional reservations 
which the authorized officer determines are necessary in the public 
interest. (43 CFR§2243, 2-7 (b).) 


Sections in the statute and in the regulations provide for such reserva- 
tions as shall be necessary in the public interest also for "reasonable 
restrictions." Restrictions may thus be imposed by the same authority 
as reservations in the deeds. However, 43 USC §1424 provides that 
no restriction to ensure the proper development of the lands after they 
have passed from Federal ownership shall be imposed. The regula-. 
tions likewise circumscribe this ability to impose post-disposal re- 
quirements. (43 CFR §2243, 2-1 (b) (4).) This restriction makes the 
local zoning regulations the most important instrument for controlling 
the post-disposal development of the land. 


4, Isolated Tract Act (43 USC §171) 


(a) This statute provides for the sale of isolated or disconnected tracts 


or parcels of the public domain not exceeding 1,520 acres and "legal 
subdivisions of the public land not exceeding 760 acres, the greater 
part of which is mountainous or too rough for cultivation. " An iso- 
lated or disconnected tract is a tract completely surrounded by lands 
held in non-Federal ownership or so effectively separated from Fed- 
erally owned lands by some withdrawal or reservation as to make its 
use by the Federal Government impracticable. (43 CFR§ 2243. 0-5 (b).) 


The lands included within the meaning of "public domain" as used by 
the Act are vacant, unappropriated, and unreserved public lands, ail 


public lands within grazing districts established under Section I of 
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(b) 


(c) 


the Taylor Grazing Act and not otherwise withdrawn or reserved. (43 
CFR 52243. 0-5 (a).) Other lands available for disposal are those 
withdrawn by Executive Orders No.'s 6910 and 6964, and not other- 
wise withdrawn or reserved, The BLM will, when there is a high de- 
gree of variability between different portions ofa tract, subdivide 
isolated tracts into separate parcels and offer them for sale simul- 
taneously with every effort being made to combine them into logical 
units of sale to prevent a residue of low value parcels remaining in 
Government ownership. (5 BLM §2.6 A; BLM 2243..07 A). 


The statute refers to eligible purchasers as persons and provides that 
corporations, partnerships and associations are also eligible to pur- 
chase under the Act. The statute provides a preference right to the 
owner of contiguous lands to purchase the tract at the highest bid 
price. The owner of contiguous lands may exercise this preference’ 
right for a period of not less than 30 days after the highest bid is re- 
ceived, by paying either the highest bid price or three times the ap- 
praised price, whichever is lower. Where two or more contiguous 
owners wish to exercise the preference right, the Secretary is em- 
powered to make an equitable division of the tract. If a contiguous 
owner fails to exercise his preference right within the allowed period, 
it is lost for that particular sale. In order to qualify for the preference 
right, a person must submit proof of title for the lands adjacent to Be 
tract offered for sale. (43 CFR§2243.-4 (b) (1) (2).) 


When making an equitable division of the land among two or more 
contiguous Owners who wish to exercise their preference rights, the 
Secretary of the Interior takes into consideration such factors as: 
the equalizing of the number of acres between the applicants; desir- 
able land use based on topography, land pattern, location of water, 
proper development of the land, and similar factors; legitimate his- 
torical use, including construction and maintenance of ownership of 
adjacent lands. If considerations dictate, all of the lands may be 
awarded to oné of thé applicants. (43 CFR §2243.1-4.) 


Complete discretion’is lodged with the Secretary of the Interior as to 
whether and when to’offer lands for sale under the Act. However, 
current Department’ of the Interior Regulations state that the policy of 
the Secretary in administering the Act is to take into consideration 
the criteria sét forth in the regulations to the Classification and 
Multiple Use Act of 1964 and to make available on an orderly basis 
lands subject to thé Act which are more valuable or proper for non- 
Federal ownership. (43 CFR 2243,0-2.) The criteria established 
by the BLM to indicate when lands will be sold under the Act are 
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(d) 


(e) 


listed in the Use and Occupancy Study, Chap. III, pp. 37-38 and are 
found in 5 BLM §2.1.5 B (Rel. No. 118, April 7, 1958). See also 43 
CFR §2243. Ode 


The lands must be officially surveyed. (43 CFR§2243.0-5 (a).) Are- 
quirement found in 43 CFR §2410. 1-3 (b) (3) states that lands deter- 
mined to be needed for urban or suburban purposes may be classified 
for disposal if "disposal under such other authority would be consistent 
with local comprehensive plans, or in the absence of such plans, with 
the views of local governmental authority." A similar requirement for 


‘land determined to be valuable for residential, commercial, agricul- 


tural, or industrial purposes is to be found in 43 CFR §2410. 1-3 (d) (3). 
Lands which are mineral in character will not be sold under. the Act. 

(43 CFR §§2243.0-7 (c), -5 (e).) Of course, the most basic pre- 
disposal requirement is the determination by the Secretary that the 
tract is "isolated or disconnected" or that it is "mountainous or too 
rough for cultivation." 


The purpose of the disposals under this Act is not clearly expressed 
in the statute. A possible expression of its purpose is found in the 
criteria established by the BLM concerning the lands eligible for sale 
under the Act. Use and Occupancy Study, Chap. III, pp. 37-38, 


Applications to have tracts offered for sale must be submitted to the 
proper land office. Petitions for classification must also be submitted 
if required by 43 CFR §2410. 16/ Each petition application must be 
accompanied by a non-refundable service charge of $25 and a $50 fee 
to pay for publication costs. The $50 deposit is refunded if the 
authorized officer of BLM decides not to order the requested lands 
into the market or sells to persons other than the applicant. 


The filing of a petition-application does not operate as a segregation 
of the lands from other applications submitted under other public land 
laws. However, the publication of the notice placing the lands on 

the market does segregate the lands from all other land laws, including 
locations under the mining laws. a7 3 


If the authorized officer decides to offer the lands for sale, he must 
then publish a notice weekly for five consecutive weeks in a qualified 
16/4, CFR 52243. 1-1 (a). 

17/43 CFR 2243. 1-6. 
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newspaper. 18/ This notice will specify the time and place for sub- 
mitting the bids. The bids may be made in person or by mai., The. 
bids must be accompanied by certified checks, money orders, bank 
drafts or cashier's checks, for the amount of the bids. If two or more 
valid bids for the same amount are received, the first in time received 
is considered the highest. If identical bids are received at the same 
time, the highest is chosen by drawing. 1 . 


If two or more persons apply to exercise a preference right to the same 
tract of land, they are given an opportunity to agree among themselves 

"upon a division of the tract. In an absence of agreement, an equitable 
division is determined by the BLM officer. He considers the following 
factors: (1) equalization of acreage among the applicants;. (2) desir- 
able land use based on topography, water and other factors; (3) legit- 
imate industrial use, including construction of authorized improyements; 
(4) extent and duration of ownership of the contiguous lands. 


If after the close of the preference period, the land is not sold, the 
highest bid is accepted. This acceptance is made by the issuance 
of a certificate of purchase to the highest bidder. However, until 
such certificate is issued, the BLM officer may determine that the 
lands will not be sold and that any or all bids be rejected. Usually, 
if the high bid is not less than the fair market value of the land at the 
date of bidding, an inc¢rease or decrease in value thereafter is not, - 
considered a basis for deciding that the lands will not be sold..21/ 

If the authorized officer determines that (1) the bid was less than fair 
market value, (2) an appropriate public need for the lands was iden- 
tified after the notice for sale was published, or (3) collusion or re- 
straint of lands was present, then he may, at his discretion, refuse 
to issue a certificate of purchase. 22/ 


(f) The minimum sale price established by the statute is the appraised 
value of the land. The maximum price that an owner of contiguous 


18/4, CFR §2243. 1-2 (a). The requirements for a qualified newspaper 
are found in 43 CFR§1824 et seq. 


19/4, CFR §2243, 1-3 (c). 


20/4, CFR 52243. 1-4 (b) (3). 


, 21/43 GFR 52243. 125 (b). 
22/43 CFR 52243. 1-5 b) (1)-(3). 
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(g) 


lands may be required to pay is three times the appraised price. 
Otherwise, the price of a parcel of land is the figure of the highest. 
bid. In cases where reservations have been imposed upon the patent, 
the effect on the value of the tract caused by the reservations must be 
considered in determining the appraised price, (5 BLM’s2.1.5 C (Rel. 
118, April 7, 1958).) 


Patents issued under the Act do not reserve mineral interests to the 
United States. While the Act itself is silent on the point, the BLM 


_ Manual provides that when a tract is otherwise suitable and could be 


classified. for public sale, but certain rights are needed by the United 
States or others, e.g. , when land is sold with improvements which 

are not owned by the government, the land may be sold with appropriate 
reservations in the patent. (5 BLM 2.1.5 C (Rel. 118, April 7, 1958).) 


5. Cemetery Sales Act of 1907 (43 USC 5682) 


Under the Cemetery Sales Act (43 USC §682), the Secretary of the 
Interior is authorized to sell public land to religious or fraternal as- 
sociations, or private corporations, duly empowered to hold land for 
cemetery use. Sales are not to exceed 80 acres of unappropriated, 
nonmineral public lands. By law, the purchase price is not to be less 
than $1.25 an acre. The regulations set the purchase price at fair 
market value as determined by an appraisal. The statute imposes the 
condition that title to the land conveyed is subject to reversion to the 
United States if the land “or any part thereof" ceases to be used for 
cemetery purposes. 


6. Federal Property and Administrative Services Act of 1949 (40 USC §471 


(a) 
(b) 


(c) 


(d) 


et seq.) 


The statute provides no acreage limitations. 


The statute contains certain preference clauses concerning ne 
educational, and other public benefit disposals. 


The statute requires screening of lands by the various federal agencies 
before a determination of surplus is made. , 


The statute spells out certain purposes for which preferences in dis- 
posals are granted, but the statute is basically a general disposal 
authority. | 


Egsu 


(ce) Disposal is generally by formal advertising (generally by quitclaim 


(£) 


deed), but negotiation is authorized in the case of states, political. 
subdivisions, tax-supported agencies, and in certain unusual circum- 
stances to other disposees. 


Price is generally determined on the basis of formal advertising, but 
in the case of negotiated disposals, an estimate of fair market value 
is made, and in the case of disposals for education and public health 
purposes, .. . the Secretary of Health, Education, and Welfare is 
authorized to fix the sale or lease value of the property to be disposed 


of; taking into consideration any benefit which has accrued or may 


accrue to the United States for the use of such property by the public 
agency. 


(g-h) Regulations relating to reserved interests and post-disposal re- 


quirements and possibilities of reverter are reported in the General 
Services Administration handbook, Utilization of Excess and Surplus 
Real Property. Paragraph 25, Chapter 3, of this handbook relates to 
minerals and that generally it is the General Service Administration's 
objective to dispose of the entire interest in any surplus land. Sub- 
paragraph c(1) provides that: When an eligible public agency desires 
to acquire minerals having commercial value which are in land being 
considered for transfer for public airport purposes, and the Adminis- 
trator of the Federal, Aviation Agency has determined that such minerals 
are needed to develop revenue from non-aviation business at the air- 
port, the minerals may be conveyed with the surface and without mon- 
etary consideration, Paragraph 25(c)(1)(a) states that ". . . if the 
Administrator of the Federal Aviation Agency does not make such a 
determination, the.minerals shall be reserved from the conveyance..." 
in which case they shall be offered for public sale. Paragraph 25(c) 
(4) states that ". . . all minerals in land conveyed for wildlife con- 
servation shall be.reserved to the Government and offered for public 
sale. ..." 


The General Services.Administration handbook provides for the reserva- 
tion of mineral interests only in two classes of cases. However, the 
General Services.Administration has occasionally decided to reserve 
and sell separately the.mineral interests in other surplus lands, most | 
notably in the Fort Breckenridge case. This procedure represents a 
departure from that-which is spelled out in the handbook. 


The handbook further-provides, in Appendix 3-F, for a right of reverter 
to the United States_in,the case of airport disposals, as required by 
the Federal Airport Act.(49 USC §1115(b)). Appendix 3-I provides a 


-84- 


similar right of reverter for public park and public recreational dis~< 
posals, and Appendix 3-J does likewise in the case of historic monu- 
ment disposals, all as required by the Surplus Property Act (50 USC 
App. 1622(h)(3)(A)). Although the Federal Airport Act provides a 
permanent right of reverter, Section 13(h) of the Surplus Property Act 
requires the conveyance to provide ". . . that all such property shall 
be used and maintained for the purpose for which it was conveyed for 
a period of not less than twenty years. ..." The handbook mandates 
the proposed use "forever" in both of the cited appendices. Appendix 
3-N of 16 USC §667b-d, which deals with disposals for wildlife con- 
servation, mentions no period, but has been interpreted to require a 
permanent right of reverter. 


The types of disposal described above are generally effected not under 
the Federal Property Act, but under the provisions of related statutes. 
Disposals under the Department of H.E.W.'s Regulation under the 
Federal Property Act, 45 CFR §12.9, require a right of reverter in 
disposals for educational or public health purposes. This regulation 
provides that revenues received by the transferee through any un- 
authorized use be held in trust for the United States, that damages 
incurred through such use shall be repaired at the transferee's 
expense, and that these provisions do not affect the right to take 
title in the event of noncompliance. The right of reverter set forth 

in these provisions is not required by the terms of the Federal Prop- 
erty Act (40 USC 58484). 


7. Color of Title Act (43 USC §1068-1068b) 


(a) The Color of Title Act (43 USC §1068-1068b) contains a basic acreage 
limitation of 160 acres. 


(b-c) Fora grantee to qualify under this statute, there must be an appro- 
priate finding by the Secretary of the Interior. The statute contains 
both a mandatory and a permissive provision for the issuance of 

patents. Under the former, the Secretary must find: 


. . that a tract of public land has been held in good faith and 
in peaceful, adverse possession by a claimant, his ancestors 
or grantors, under claim of color of title for more than twenty 
years, and that valuable improvements have been placed on 


such land or some part thereof has been reduced to cultivation. ... 


Under the latter, or discretionary, provision, the Secretary must find: 


. . . that a tract of public land has been held in good faith and 


Bone 


in. peaceful, adverse possession by a claimant, his ancestors 
or grantors, under claim or color of title for the period com- 
mencing not. later than January 1, 1901, to the date of applica- 
tion during. which.time they have paid taxes Radlk on the land 
by State.and local.governmental units. ... 


(d) The purpose of the disposal, as described in the Public Land Law Re- 
view Commission's. Legal Study of Trespass and Unauthorized Use of 
Public Lands of the.United States is to acknowledge "the legal prin- 

_ciple ‘of adverse possession against the United States... ."2 





(e) Disposal is effected. by the issuance of a patent. Where there are 
conflicting applications, the statute provides that: ". . .-no patent 
shall issue under the. provisions of this chapter for any tract to which 
there is a conflicting. claim adverse to that of the applicant, unless 
and until such claim. shall have been finally adjudicated in favor of 
such applicant." — 


(f) The purchase price.is to be not less than $1.25 an acre, and shall be 
determined on the. basis.of an appraisal. The statute provides (43 
USC §1068a) that the.appraisal shall be "on the basis of the value of 
such lands at the date.of appraisal, exclusive of any increased value 
resulting from the.development of the lands by the applicant or his. 
predecessor in interest, and in such appraisal the Secretary shall 
consider and give full effect to the equities." 


The problem of appraising the "equities" is a difficult one on which 
no guidance is given.by the statute, and the administrative decisions 
on this point are not.always easy to reconcile. Thus, in one case 
(Nannie B. Feagin, A-18006, Jan. 17, 1935), the applicant sought to 
have the appraised.value of $3.50 per acre reduced, both by reason 
of a lower market..value and also because of the equities—30 or 40 
years of peaceful possession and payment of taxes. The decision 
stated that". . . since, it appears that the applicant for years used 
the land for logging, and. turpentine, there appear to be no equities to 
justify sale at less.than.actual value of the land." In another case 
(Thomas J. Gantt, A-22787, March 31, 1941), the appraised value was 
reduced from $8 to.$5:per acre because "it does not appear that any 
consideration was..given,to the equities of the applicant, including 
his cultivation, and-payment of taxes on, the tract for many years." 


437 Legal Study of Trespass and Unauthorized Use of Public Lands of 
the United States, A report.prepared for the Public Land Law Review Com- 
mission, p. 13. 
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(g) On the matter of mineral reservations, the law provides that: 


. - . coal and all other minerals , . . are hereby reserved 'to the 
United States... and... shall be subject to sale or disposal 
by the United States under applicable leasing and mineral land 
laws, and permittees, lessees, or grantees of the United States 
shall have the right to enter upon said lands for the purpose of 
prospecting for and mining such deposits. 


However, this is qualified by 43 USC §1068b, which states: 


. . If the claimant requests that the patent to be issued under 
this chapter not contain a mineral reservation and if he can estab- 
lish to the satisfaction of the Secretary that the requirements of 
this chapter have been complied with by such claimant and his 
predecessors for the period commencing not later than January 1, 
1901, to the date of application, no mineral reservation shall be 
made unless the lands are, at the time of issuance of the patent, 
within a mineral withdrawal or subject to an outstanding mineral 
lease. 


(h) The statute makes no provision for post-disposal requirements, or for 
reverter. 


8. Sale of Unneeded or Unproductive Reclamation Lands (43 USC5§5374, | 
375, 375b-f, 424, 424a-e) 


(a) The Secretary of the Interior has been given authority under four sep- 
arate acts to dispose of lands no longer suitable or necessary for 
reclamation purposes. The Act of February 2, 1911, 43 USC 8374, 
authorizes the Secretary of the Interior to sell lands which have been 
acquired in connection with a reclamation project and which are not 
needed for the purposes for which they were acquired. The Act of 
May 20, 1920, 43 USC 875, authorizes the Secretary of the Interior 
to sell public lands which have been improved at the expense of the 
Reclamation Fund and which are no longer needed for the purposes for 
which they were withdrawn. 


The Act of May 16, 1930, 43 USC §5424, 424a-424e, authorizes the 
Secretary of the Interior to dispose of vacant public lands associated 
with Federal irrigation projects which are designated as temporarily 
or permanently unproductive and to dispose of tracts within such 
projects which, by reason of the inclusion of lands designated as 
temporarily or permanently unproductive, are found by the Secretary 
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(b) 


(c) 


to be of insufficient size to support a family and to pay water charges. 


The Act of March 31, 1950, 43 USC §5375b-375f, authorizes the Secre- 
tary of the Interior to dispose of any tract of withdrawn public land 


associated with any Federal irrigation projects for which water is avail- ) 
able which, in the opinion of the Secretary, has less than the sufficient 


acreage reasonably required to support a family and which is too small 
to be opened to homestead entry and classified as a farm unit me 
the Reclamation Act. 


The maximum acreage any Ohe person may buy under the Acts of 1911 


and 1920 is 160 acres. Under the Act of 1930, a purchaser may buy 
no more than 160 acres or no more land than would bring his total 
holdings within the project to 320 acres. Under the Act of 1950, a 
farm owner or entryman may purchase no more land than would bring 
his total land ownership within the project to 160 acres. 


No grantee qualifications are stated under the Act of 1911. The Act of 
1920 requires that grantees furnish satisfactory evidence that they 

are citizens of the United States. Citizenship requirements also are 
applied to grantees under the 1930 and the 1950 Acts. (43 CFR §402.4.) 
However, the only grantee qualifications imposed directly by the 

latter Acts are that ands sold under these Acts may be purchased only 
by resident farm owners or resident entrymen actually living on the - 
project within which the land is located. 


For lands to be sold ‘under the Act of 1911, the Secretary of the Interior 
must first determine that they are not needed for the purposes for which 
they were acquired. Prior to disposal, the lands must be appraised 

by three disinterested persons appointed by the Secretary. The Act 

of 1920 requires a similar determination that the lands are no longer 
needed for the purposes for which they were withdrawn and improved. 
This Act also requires an appraisal of the lands by three disinterested 
persons to be appointed by the Secretary. 


For disposal under the Act of 1930, the lands must be designated by 
the Secretary of the Interior as temporarily unproductive or permanently 
unproductive or, by reason of the designation of other lands as tem- 
porarily or permanently ‘unproductive, considered as insufficient to 
support a family and to pay water charges. To dispose of tracts 

under the Act of 1950, ‘the Secretary must find that the disposal will 
further the irrigation project and the Reclamation Act, and he must 


‘determine that the land-area involves less than sufficient acreage 


reasonably required for the support of a family, and that the area is 
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(d) 


(e) 


(f) 


too small to be opened to homestead entry and classed as a farm unit 
under the Reclamation Act. Prior to any disposal under the latter three 
acts, the Commissioner must determine that the disposal will be in 
the best interest of the irrigation project in which the lands are lo- 
cated, and that a sufficient water supply exists for the lands if they 
are to be irrigated. (43 CFR 8402.5 (a).) 


The Reclamation Act of 1902 broadly authorizes the Secretary of the 
Interior to withdraw lands for the purpose of making surveys and ir- 
rigation investigations in order to determine the feasibility of the 


" yeclamation plans proposed. Only a part of the lands are usually 


irrigated even when the projects are feasible, and it is impossible 
to decide in advance what lands may be watered, how much water 
will be available, and whether the cost justifies the undertaking. 
However, such lands cannot be settled, entered or located in any 
manner as long as they remain withdrawn. (43 CFR §2323.0-1, 1-1.) 
Further, since passage of the Act of June 25, 1910, lands withdrawn 
as susceptible of irrigation can be opened to settlement only when 
approved farm unit plats have been filed and water is ready to be 
delivered to the land, (43 USC 55436, 437.) 


Under the Acts of 1911 and 1920, lands are to be sold to the highest 
bidder at public auction after due notice of sale has been given. 
Public notice of the time and place of sale is required. Such notice 
is to be posted on the land and published in a newspaper of general 
circulation in the vicinity of the land. However, lands valued at 
less than $300 may be sold at public or private sale without public 
notice of the sale. (43 USC §375a.) The Acts of 1940 and 1950 pro- 
vide that lands are to be sold upon such terms and by private sale or 
public auction as the Secretary may prescribe. For public sale under 
these Acts, the regulations require that notice of sale be given. No 
such notice is required for private sale. (43 CFR 8402.7.) 


Lands may not be sold under any of the four Acts for less than their 
appraised value. The Act of 1920 authorizes a system of deferred 
payments with a required payment of not less than one-fifth the pur- 
chase price paid at the time of sale, and the remainder to be paid in 
not more than four annual installments with interest at 6 percent per 
annum, payable annually or by deferred payment. 


A system of deferred payments also is allowed with purchases under 


the 1930 and 1950 Acts. The regulations with these laws require 


annual payments of interest at 6 percent per annum on the unpaid 
balance, with the other terms to be established by the Commissioner. 
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(g) 


(h) 


(43 CFR 5402.8 (a).) All of the Acts require payment of the entire pur- 
chase price before a patent can be issued. 


Under the Acts of 1911 and 1920, the Secretary is authorized to convey 
the entire interest of the United States in the lands sold or to make 

the sales subject to such reservations as he deems proper. The Acts 
of 1930 and 1950 provide that coal or other mineral rights must be 
reserved on lands sold to the same extent as in the patents issued 
under the Homestead laws. The Act of 1950 also mentions "other 
reservations" provided by law. Patents under both Acts can obtain 
reservation of a lien for water charges if this is deemed appropriate 

by the Secretary. 


The Acts of 1911 and 1920 authorize the Secretary to place such lim- 
itations or conditions on the deed as he may deem proper. The Act of’ 
1920 also provides that if the lands are irrigable under the project in 
which they are located that a purchaser can resell them only in com- 
pliance with the terms, conditions and limitations of the applicable 
reclamation law. The 1930 Act does not mention conditions or limita- 
tions. The 1950 Act authorizes the Secretary to place limitations or 
conditions which are provided by law. 


9. Recreation and Public Purposes Act (43 USC 58869, 869-1 - 869-4) 


(a) 


This statute provides that the Secretary of the Interior may dispose of 
"any public lands" for recreation or public purposes. It also provides 
that he may classify public lands in Alaska for disposition under this 
title. (43 USC 8869 (a).) The regulations, on the other hand, provide 
that lands in Alaska are classified for disposition within the provisions 
of this Act, but that lands in other states are classified according to 

§7 of the Taylor Grazing Act of 1934. (43 CFR 82232.1-4 (a).) 


The authority to classify "public lands in Alaska" has been construed 
by the Secretary to include the authority to classify lands in San 
Bernadino County, California. R. C. Buch, 75 ID 140 (1968). The 
Buch Case was reversed on review by the District Court for the 
Central District of California. Buch v. Hickel, No. 68-1458-P H 
(C.B. Cal. March 20, 1969). The Court observed: 


The reference in 43 CFR §2232.1-4 (a) to the Act of June 28, 1934, 
was to the Taylor Grazing Act. . . and was an attempt by the 
Secretary to vest in himself the authority, not expressly granted 
by the Recreation Act, to classify lands in the state for disposition 
under the Recreation Act, by using the classification authority 
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and procedure found in §7 of the Grazing Act (43 USC 5315, (£)), 
but adding, as to the states, provisions for segregation from ali 
appropriations, including location under the mining laws. 24 


Lands are classified for disposal under the Act in accordance with 

the general criteria set forth in the Department of the Interior Regula- 
tions to the Classification and Multiple Use Act of 1964. (43 CFR 
§2410 et seq.) Exceptions to the general authority to dispose of public 
lands for public or recreational purposes are found in 43 USC 8869 (c). 
Lands in national forests, national parks, national monuments, na- 
tional wildlife refuges, Indian lands or lands set aside for the use of 
Indians, and revested or reconveyed Oregon and California and Coos 
Bay grant lands may not be disposed of under this statute.. 


A yearly acreage limit on conveyances for recreation and public pur- 
poses to each state is placed by 43 USC 8869 (b). A state in its own 
name or the name of any agency having jurisdiction over the state 
park system may acquire annualiy for recreation purposes not more 
than 6,400 acres involving not more than three sites, plus whatever 
acreage in sites of not over ten acres is required to provide small 
roadside parks and rest areas. However, a state is permitted to 
carry over its acreage limits for any one year if by the end of the 
year it has filed its limit of applications which have not been acted 
upon. 


In addition, for recreational purposes, any political subdivision ofa 
state may be granted up to 640 acres in any one year, and any non- 
profit corporation or nonprofit association may be granted up to 640 

- acres in any one year. For public purposes other than recreation, 
any state or its agency or instrumentality may be granted up to 640 
acres per year for any one program. Political subdivisions of a state 
may likewise be granted 640 acres in one year, and nonprofit corpora- 
tions or associations also are limited to 640 acres per year. The 
regulations provide that the acreage applied for in any one application 
for patent for state park purposes may include as much as 6,400 acres, 
or 12,800 acres where authorized by law. (43 CFR §2232.1-1 (b).) 
When a proposed use includes both a recreation and another public 
use, the acreage is chargeable against the recreation limitation. 





24/ Quoted from Legal Study of Nonfuel Mineral Resources, A report 
prepared for the Public Land Law Review Commission, vol. f, pp. 153, 
lose ; 
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(b) 


(c) 


Eligible grantees under the statute include any "state, territory, county, 


municipality, or other state territorial, or Federal instrumentality or 
political subdivision for any public purposes, " Grantees also include 
any "nonprofit corporation or nonprofit association for any recreational 
or any public purpose consistent with its articles of incorporation or 
other creating authority." (43 USC 5869 (a).) Section 869-1 of Title 
43 of the U.S. Code further restricts qualifying grantees to "state, 
territory, county, or other state, territory, or Federal instrumentality 
or political subdivision in which the lands are situated, or toa nearby 
municipal corporation in the same state or territory. " 


The statute requires that an application be filed by a qualified appli- | 
cant for the Secretary to dispose of lands (43 USC 8869 (a).) The 
regulations state that a petition for classification must also be filed 
unless the lands are previously classified for disposition under the 
Act. Each application must be accompanied by a statement showing 
the proposed use of the lands, that an established or definitely pro- 
posed project is involved, details concerning the plan of development 
and improvement of the project, and the proposed disposition of any 
revenues to be realized from the project. (43 CFR 52232. 1-1 (a).) 

This is in accordance with the statutory requirement that the Secretary 
must be satisfied that the land is to be used for an established or | 
definitely proposed project. (43 USC §869 fa). ) 


As a minimum, the plan of development ora improvement must include 
the type and general location of all proposed improvements, including 
roads and trails; an estimated time table for the actual construction 
of improvements; and sufficient details to enable estimates of costs 
of improvements and statements of costs if a lease with option to 
purchase is involved. (5 BLM Ml. §2.26.13 H.) Financing arrange- 
ments need not have been completed. However, the project must be 
approved by competent authority, and there must exist a probability 
that the project will be completed within a reasonable time. (43 CFR 
§2232.2-1 (b).) A $10 filing fee is required with the application. 


Applicants for patents under this Act must publish in a designated 
newspaper at their own expense, a notice of their intention to receive 
patent for the land. Proof of such publication is required before a 
patent will issue. (43 CFR §2232. 1-3.) 


Lands classified for disposal under this Act may not be appropriated 
under any other public land law until the Secretary revises the clas- 
sification or else authorizes such appropriation. (43 USC 5869 (a).) 
However, the regulations state that this restriction does not apply to 


ee 





(d) 


the use of lands for residence, business, recreation and community 
site: purposes authorized by the Small Tract Act of 1938. (43 USC 
682A.) (43 CFR 52232. 0-1 (b).) If no applications are filed for the 
lands within 18 months after classification, the Secretary must restore 
the lands to appropriation under the applicable public land laws. (43 
USC §869 (a).) When the requested lands are under the jurisdiction 

of an agency outside the Department of the Interior, the consent of 
that oy is necessary before disposal can take place. (43 USC 
§869 (c | 


The Secretary of the Interior must consider the power value of the land 


prior to its disposal. (43 USC 8869-1.) The regulations aiso provide 
that the land must be classified as suitable for the proposed purpose, 
is not needed for some other public purpose, and is not more valuable 
or suitable for some other use, including the development of ah eae 
electric power. (43 CFR §2232.2-1 (a) 1.) 


Sales may be made under this Act to a Governmental Agency for any 
public purpose, and to nonprofit corporations or associations, for any 
recreational or public purpose "consistent with its articles of incor- 
poration or other creating authority." (43 USC 8869 (a).) The Act does 
not specify what uses are authorized under it. The Bureau of Land 
Management Manual lists permissible uses as follows: recreational 
uses, uses authorized by the Small Tract Act of 1938, any other uses 
which the legislative history of the Act shows were meant to be in- 
cluded, and all other uses except those which are “authorized under 
any other law." (5 BLM M1 §2. 26.100 (Rel. 253, June 21, 1963).) 
Since passage of the Classification and Multiple Use Act of 1964, 
this authorization is extended to uses authorized by the Public Land 
Sale Act of 1964. See 43 CFR 52410 et seq. The legislative history 
of the Act indicates that recreational and general public purposes 
were meant to be interpreted broadly. 


Both the original Act and the 1954 amendment were designed to stem 
increasing demands on Congress by individual communities for special 
legislation authorizing the disposal of public land for specific recrea- 
tional and public purposes. (See H.R. Report No. 734, 69th Cong., 
lst sess., 1926.) Public purposes include, for example, Fish and 
Wildlife Refuges, University purposes, agricultural experiment sta- 
tions, public housing development, public building sites, public land, 
historical and monument sites. (Memorandum of May 29, 1950 from 
the Director of BLM to the Assistant Secretary of the Interior.) | 


_(e) The Secretary may sell lands to qualifying purchasers for the purpose 
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for which the land has been classified, or he may lease said land at 
a reasonable annual rental for a term of up to 20 years, which term. 
may be renewed, or he may convey land to a Governmental agency 
without consideration for historic monument purposes. (43 USC 5869-1.) 
No lease with option to purchase is provided by the statute. However, 
the Bureau of Land Management manual provides that lands which are 
classified as appropriate for sale may be leased for periods of more 
than 5 to 20 years, without a right to renewal, if the applicant can 
show that he has reasonably firm plans for an early utilization of the 
lands. and for obtaining the purchase price within a reasonable period. . 
"(5 BLM Ml §3.3.2B, C (Rel..97, March 8, 1957).) Title does not pass 
to an applicant until the full purchase price has been paid. (43 CFR | 
§2232. 2-3 (e).) : 


(f) Under the Act conveyance for historic monument purposes is made 
without monetary consideration. Conveyances for any other purpose 
to a Governmental agency are made at a.price to be fixed by the Sec- 
retary "through appraisal or otherwise, after taking into consideration 
the purpose for which the lands are to be used." (43 USC 8869-1.) 
Conveyances to nonprofit organizations or associations are made ata 
price fixed by the Secretary "through appraisal after taking into con- 
sideration the purpose for which the lands are to be used." Id. 


The sale price for property to be patented under the Act is determined 
as follows: The fair market value of any merchantable timber plus 

the fair market value of the property (other than merchantable timber 
and mineral rights) less 10 percent if the use is to be limited to a 
particular group and 50 percent if the use is to be by the general 
public. In any case, the price may not be less than $2.50 per acre 

or $50 per transaction. BLM Ml §2232.23 A 1 (Rel. 2023, March 2, 
1966). These regulations afford a great deal of flexibility and discre-— 
tion in implementing land use controls. In determining the fair market 
value of the land, the classification officer of the Bureau of Land 
Management considers the purpose for which the land is to be used. 
(43 CFR §2232. 2-3 (b) (c).) He also considers the terms and condi- 
tions of the proposed transfer including the fact that title to the fee 

is subject to limitations in use and ownership. (5 BLM M1. §2. 26.13, 
14 (Rel. No. 176, Dec. 11, 1959) Id. §3.7 (c), (Rel. No. 97, March 3, 
1957).) Separate appraisal, using standard Bureau of Land Manage- 
ment appraisal procedures is made of the timber located on the lands. 
(5 BLM Ml, 82.26.14 A (1) (2).) | 


(g) The statute provides that each patent issued must contain a reserva- 
tion of minerals to the United States. (43 USC 5869-1.) The Bureau 


BOA. 


(h) 


of Land Management Manual directs the classification officer to report 
to the officer adjudicating the application any items that should be. 
reserved to the United States or others. (5 BLM M1 2.26.13 F, G 
(Rel, No. 176, Dec. 11, 1959).) 


The Act requires that two important restrictions be placed upon the 

title of lands conveyed. These restrictions are found in 43 USC §869~2, 
If either restrictive covenant is violated, title reverts to the United 
States, The first restriction prohibits the grantee from transferring 


_ title to any grantee who would not be eligible to receive land under 


the Act and then only with the consent of the Secretary. The second 
restriction prohibits the grantee from changing the use of the land 
specified in the conveyance to any other use except that shifts can 
be made to certain acceptable uses with the consent of the Secretary. 


The regulations require several other restrictions, According to 43 

CFR 52232. 2-4, a restrictive covenant must be placed on each deed 
which makes the lands patented under the Act subject to reversion if 
discrimination on the basis of race, creed, color or national origin 

is practiced against those using or entering the patented land. In 
addition, the Bureau of Land Management classification officer is 
directed to report to the officer adjudicating the application any spe- 
cial terms or conditions that should be included in the lease or patent. 
(S BLM M1 §2. 26.13 F, G (Rel. No. 176, Dec. 11, 1959) Id. 53.37 © 
(Rel, 30, Dec. 10, 1954).) Presumably whatever terms or conditions 
he recommended could be included in the patent. In his report, the 
classification officer is to include those terms and conditions recom~ 
mended by agencies other than the Bureau of Land Management whose 
consent is necessary for the disposal of land under their jurisdiction. 
(Id. §2.26. - 6. B (1) (Rel. No, 259, Jan. 17, 1964).) Also, leases 
and patents authorizing the use of lands for the erection or maintenance 
of advertising displays on public lands adjacent to highways are issued 
only in conformity with national or state standards ‘or policies. (43 
CFR §2232. 2-1 (g).) : 


The classification officer is directed to schedule investigations at no 
greater than five year intervals to determine whether the lessee or 
patentee has complied with the terms and conditions of the conveyance. 
(5 BLM Ml, §2.26.17 (Rel. 176, Dec. 11, 1959) Id. 53.3.8 (Rel. 30, 
Dec. 16, 1954).) The Secretary has authority to authorize transfers 

of title or changes of use with respect to any patent issued under any 
act upon application by a patentee who is qualified under the Act. 

If the Secretary authorizes such transfer or change in use, reverter 
provisions or other limitations on transfer or use cease to be effective 
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after a period of 25 years. (43 USC §869-3.) Applications for a trans- 


fer of patentee or for a change in use are processed in much the same 
manner as prescribed! for original applications, except that acreage 
limitations do not apply to applications involving only a change in 


use, and a call for payment will be made only if the land classification 


officer reappraised the land at a higher valus. (5 BLM Ml, §2. 26. 21- 
23 (Rel. 268, June 21, 1965).) 


10, Patent Under the Mining Laws (30 USC 821 et seq. )29/ 


(a) In providing for the exploration, occupancy, and purchase of the min- 
eral lands of the United States, the mining laws divide these lands 
into two distinct classes: (1) those containing veins or lodes of 
quartz or other rock-in-place bearing gold, silver, cinnabar, lead, 
tin, copper, or other valuable deposits, and (2) those containing all 
forms of deposit, except quartz, or other rock in place. Mining ; 
claims on mineral deposits of the first class are called "lode claims," 
and mining claims on mineral deposits of the second class are called 

"placer claims." . 


A lode mining claim, ideally, is 1,500 feet in length and 300 feet in 


width on either side of the vein, in the form of a parallelogram. Devia- 


tions from the ideal size and shape may be made fora i trent pur- 
pose, but not in order to circumvent the mining laws. A placer 
claim may not exceed 20 acres for each locator, up to a maximum of 
160 acres, and should, "as near as practicable" conform with the 
lines of the public land surveys. 27/ An oversize claim is not void, 
but is voidable as to the excess only, except in cases of fraud or 
bad faith. 28/ A mill site may not exceed five acres,.29/ A mill site 


23/ The legal analysis that follows is from Twitty and Reeves, Legal 
Study of the Nonfuel Mineral Resources, A report prepared for the Public 
Land Law Review Commission, Summary, pp. 7-13. 





26/ Mineral Location Law of 1872, sec. 2, 30 USC §23 ings 43 CFR 
§3411.3 (1968). 


27/seineral Location Law of 1872, 30 USC 5535, 36 (1964). 


28/Houck v. Jose, 72 F. Supp. t (S.D.Cal. 1947); Riverside Sand & 
Cement Mfg. Co. v. Hardwick, 16 N. Mex. 479, 120 Pac. 323 (1911). 


29/39 USC 542 (1964). 
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may be located in connection with a lode or placer claim and used for 
mining and milling purposes, or it may be used for a quartz mili or. 
reduction works, unconnected with any mining claim. 


(b) Mining claims may be located by "citizens and those who have de- 
clared their intention to become such," including women and minors, 39/ 
A corporation created under the laws of the United States or any state 
may locate a mining claim in the same manner as an individual citizen, 
irrespective of the ownership of some or all of the stock of the corpora- 

_ tion by persons not citizens of the United States. 31/ The right to 

locate mining claims has been granted to certain foreign nationals by 
treaty. 32/ Certain government employees are prohibited from locating 
mining claims. 33 


(c) Before discovery, a prospector in actual possession of land who is 
diligently searching for mineral has a right, usually denominated 
pedis possessio, to remain undisturbed in his possession as against 
any forcible, fraudulent, or clandestine entry of another. This right 
is contingent upon continued actual occupancy and persistent and 
diligent prosecution of work looking to the discovery of mineral, 34 
Where the boundaries of a claim have been marked, the prospector's 
pedis possessio is usually held to extend to the entire claim. The 
doctrine of pedis possessio does not protect the prospector against 
the open and peaceable entry of another, nor is the doctrine applicable 
as against the United States. 


Discovery isthe all important fact upon which title to a mining claim 
depends, and prior to the enactment of the mining laws, discovery, 
followed by appropriation, was recognized as the foundation of the 
miner's title. Under the mining laws, there can be no valid mining 
30/39 usc 22 (1964). 
3i/Doe, v. Waterloo Min. Co., 70 Fed. 455 (9th Cor. 1895). 
32/ study, pp. 296-97. 
33/43 usc §11 (1964). | 
34/ : | 

Union Oil Co. v. Smith, 249 US 337 (1919). 


33/R a1, v. Meagher, 104 US 279 (1881) Crossman v. Pendery, 8 Fed. 
- 693 (CCD Colo. 1881). 
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claim. in the absence: of the discovery of a vein or lode within the 
limits of a lode claim, or the discovery of mineral within the limits 
of a placer claim, > 


In controversies between mineral claimants, each of whom is claiming 
the same ground, the issue is the priority as between the claimants, 
and the courts: have: been quite liberal in sustaining discoveries in 
favor of the first locater.32/ A lode location cannot, however, be 
based upon a conjectural or imaginary existence of a vein or lode, 
but only upon an actual discovery of the vein or lode. A discovery, 

to be valid as against other:-mineral claimants, need not be based 
upon the disclosure or ore of commercial value, either in quantity or 
quality, 38/ If the rock in place is sufficiently encouraging to warrant | 
an ordinarily prudent man in spending his time or money, upon it, it is 
sufficient as against a subsequent mineral claimant, 39/ 


The rules of discovery applied in a controversy between a mineral 
claimant and the United States have their origin in the rules applied 
in determining the mineral character of land. From the latter there 
developed the famous: rule of Castle v. Womble,=—~\’ that where min- 
erals have been found and the evidence is of such a character that a 
person of ordinary prudence would be justified in the further expen- 
diture of his labor and: means with a reasonable prospect of success 
in developing a valuable mine, the requirements of the statute have. 
been met. Another rule of discovery, the marketability rule, first 
found expression in those cases in which the issue was whether a 
certain substance was a "valuable mineral" within the meaning of the 
mining laws. The marketability test or rule underwent substantial 
changes through the years, it being at first merely one of the tests 
used to determine the mineral character of land, becoming then an 
additional test for the mineral character of land (and later a rule of 
discovery) where minerals of widespread occurrence were involved, 
and finally, in United States v. Coleman ,4!/ being decreed not to 
be an additional rule, but merely "complementary" to the prudent man 


Lt ae open v. United: States Min. Co., 207 US 1 (1907); Mineral Loca- 
tion Law of 1872, sec. 2, 30 USC §23 (1964). 

31/see study p. 382, ft. 1. 

SG a v. Boaro,, 113 US 527 (1885). 

22) alricke Brown, 37 Ore. 185, 61 Pac. 428 (1900). 


40/19 LD 455, 457 (1894). Al 390 US 588 (1968). 
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(e) 


rule, and applicable not only with respect to minerals of widespread 
occurrence, but with respect to all minerals. : 


Assessment work, consisting of the expenditure of $100 for labor or 
improvements, must be performed annually by the owner of a claim or 
someone at his instance.42/ Failure to make the required expenditures 
does not result in the forfeiture of the claim, but does render it sub- 
ject to relocation by another. 43/ If a contiguous group of claims are 
held in common, the assessment work may be done on any one claim, 


_ provided that the work is done in connection with a plan tending to 


develop all claims in the group. State statutes generally provide for 
the recording of an affidavit of performance of annual assessment 


work, and usually provide that the recording of the affidavit shall be 


prima facie evidence that the work has been performed. 4 


From time to time, during periods of war or economic depression, 
Congress has suspended the assessment work requirement. One such 
suspension statute, the Soldiers' and Sailors' Civil Relief Act of 1940, 
6505, 50 USC App. §565 (1964) is still in effect. Under certain condi- 
tions, performance of annual assessment work may be deferred by the 
Secretary of the Interior. Resumption of work by the owner of a mining 
claim forestalls relocation of the ground by another. 


A location may be made by an agent, either in nee name of the principal 
or in his own name on behalf of the principal.4 


The federal statutes present no comprehensive scheme or procedure 
for the location of either lode or placer mining claims, and state 
statutes now generally prescribe the manner of posting and recording 
location notices or certificates and the manner of marking the bound- 
aries of the claim. The location procedures consist, generally, of 
posting a location notice, marking the boundaries of the claim, 


42/39 usc 528. 


43/witpao v. U.S. exrel. Krushnic, 280 US 306 (1930). 





44/ see study p. 603. 


43/ Mineral Location Law of 1872, sec. 5, 30 USC 528 (1964); Belk v. 


Meagher, 104 US 279 (1881). 


48/43 CFR 583401. 2 (1968). 
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performing the required discovery work, and recording the location 
notice or a location certificate. The order in which these steps are 
performed is immaterial if they are all performed within the time per- 
mitted, or before any intervening claim. 


Subject to certain statutory exceptions, the owner of an unpatented 
mining claim has the right of exclusive possession, which he retains 
as long as he complies with the acts of Congress and local statutes. A?/ 


_ The procedure to obtain a patent to a mining claim consists of a number 
of steps, which may be summarized as follows: 


(1) The claimant must file an application in the proper office 
under oath,. showing compliance with the law, together with a plat 
and the field notes of the claim or claims, showing the boundaries, 
which must be distinctly marked on the ground. 


(2) Prior to filing the application, the claimant must post a copy 
of the plat, with a notice of his intended application, in a conspicuous 
place on the land embraced in the plat, and must file an affidavit of — 
at least two persons that such notice has been duly posted, together — 
with a copy of the notice, in the proper office. 


(3) When the application, plat, field notices, notice and affi-. 
davits have been filed, the manager of the land office is required to 
publish a notice of the application for a period of sixty days, ina 
newspaper to be designated by him as being published nearest the 
claim, and to post the notice in his office for the same period. 


(4) At the time of filing his application, or at any time thereafter 
within sixty days, the applicant is required to file a certificate of the 
office cadastral engineer that $500 worth of labor has beén performed 
or improvements made upon the claim by the applicant or his grantors, 
that the plat is correct, with such further description, by reference 
to natural objects or permanent monuments as will identify the claim. 
The applicant must also furnish an accurate description of the claim 
to be incorporated in the patent. 


(5) At the expiration of sixty days, the claimant is required to 
file his affidavit showing that the plat and notice have been posted 
in a conspicuous place on the claim during the period of publication. 


41 Gole'v. Ralph, 252 US 286, 294 (1920). 
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(£) 


(g) 


(h) 


If no adverse claim has been filed within the sixty days of publication, 
it is then to be assumed that the applicant is entitled to a patent upon 
the payment to the proper officer of $5 per acre for lode claims of $2.50 
per acre for placer claims, and that no adverse claim exists. If an 
adverse claim is filed, its validity must be determined by a local 
court, unless it be waived, before a patent can be issued. 


Upon payment of the purchase price and the issuance of the final re- 
ceipt by the local land officer, the applicant holds the claim by equit- 
able title. The patent passes full legal title, which is unassailable42/_ 
except in an action brought for correction or annulment of the patent. 22/ 


The purchase price for lode claims is $5 per acre, and the purchase 
price for placer claims is $2.50 per acre. 


Mineral patents in lands lying within National Forest Wilderness 
areas shall include a reservation of title to the surface of the lands 
and to the products thereof to the United States, when location is 
validly made after statutory designation of the area as wilderness. 
16 USC 81133 (d) (3); 43 USC §3638.5 (a) (2). Other regulations 
exist which reserve the surface to the United States in patents for 
mineral lands in certain National Monuments and National Parks, 
e.g., 43 CFR §3632.6 (Olympic National Park). However, reserva- 
tions of this type are the exception rather than the rule. 


At any time prior to the issuance of a patent, a protest may be filed 
against the patenting of the claim upon any ground tending to show 
that the applicant has failed to comply with the law in aay Apenter 
essential to a valid entry under the patent proceedings od Anyone 
may protest the issuance of a patent, but a protest cannot be made 
the means of preserving a surface conflict lost by failure to adverse 


or lost by the judgment of the court in an adverse suit. 


48/study, pp. 641-42. 


49/ Noyés v. Mantle, 127 US 348 (1888); Deffeback v. Hawke, 115 
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“who may appropriate it. 


Private contest proceedings constitute a means by which a private 
person may call to'the attention of the Bureau of Land Management the 
invalidity of a. mining: claim, which such invalidity does not appear 

on the records: of the: Bureau of Land Management. The Government 
may initiate a contest for any cause pear legality or validity 
of any entry or mining claim on public land. 3 | 


A mining claim is abandoned when the owner voluntarily leaves the 
claim to be appropriated by the next comer, without any intention to 
retake or claim it again say" regardless of what may become of it or 
24/ The Secretary of the Interior has the 
authority to declare a claim invalid by reason of abandonment. 


Forfeiture of a mining claim is the legal result which flows from the 
breach of a condition subsequent, subject to which the locator ac- 
quires his title, and depends upon proof of a failure to comply with 
the federal mining laws or state statutes ,29/ A forfeiture may be 
declared only by one’ who, after the claim has become subject to for- 
feiture, has perfected a valid relocation of the same ground. The 
United States cannot declare a mining claim forfeited for failure to 
perform annual assessment work. 


A location by an aillien.is not void, but voidable only, and his alienage 
may be asserted to invalidate his claim only by the United States or 
in an adverse suit,22 | 


The authority conferred by 43 USC §1201, which authorizes the Secre- 
tary of the Interior to enforce generally the provisions of this title by 
appropriate regulations, may be used by him in placing certain condi- 
tions and restrictions on patents to mineral lands. Some conditions 


are to be found within Part 3630 of Title 43 of the Code of Federal 
Regulations. | 


53/4, CFR §81852, 1=3, 1-7. 


Saha se cited in study, p. 618, ft. 1. 


oe reenter Rae. Copper Co. v. Kimbel, 85 Wash. 162, 147 Pac. 
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11, Homestead Act (43 USC 58161 et seq.) 20/ 


(a) An entryman may apply for up to 160 acres of homestead land. How- 
ever, only one entry may be made even though it is for less than the 
maximum acreage and regardless of whether it is ever perfected. The 
law, however, does give a second chance to otherwise qualified entry- 
men who lose, forfeit, or abandon a previous entry if the loss, for- 
feiture, or abandonment was due to causes beyond the entryman's 
control. 


The right to homestead is limited to persons who own no more than 
160 acres of other land. This provision applies only at the time entry 
is made and the entryman is not disqualified from obtaining a home- 
stead patent if he acquires more than 160 acres of other land after 
entry. 


Congress adopted the "additional entry statutes" to permit an entry- 
man who has made an initial entry of less than 160 acres to enter 
additional land to bring his total holdings up to this statutory maximum. 


The enlarged homestead laws permit a qualified entryman to enter up 
to 320 acres of arid lands which cannot be economically irrigated and 
are, therefore, only susceptible to dry farming methods. The enlarged 
homestead laws permit additional entries, similar to those authorized 
under the general homestead laws, to enable an entryman to enlarge 
his original entry up to the statutory maximum of 320 acres. The 
homestead laws deny owners of more than 160 acres of other land the 
right to make entry, but the desert land laws do not include a similar 
qualification. Therefore, a desert land entryman may own thousands 
of acres of other land, if the land was acquired from private sources. 
A prospective entryman under the Desert Land Act may apply for up to 
320 acres. "Farm units" under the reclamation homestead laws may 
not exceed 160 acres, but may be less if in the judgment of the Sec- 
retary of the Interior less acreage is needed to support a family. 


The maximum size of each Indian allotment under the Indian allotment 
laws is 40 acres of irrigable land, 80 acres of nonirrigable land and 
160 acres of grazing land. The maximum size of Indian homesteads 
is the same as any other homestead. : 


58/ the legal analysis that follows is from Kronick, Moskoviiz, 
Tiedemann and Girard, Federal Public Land Laws and Policies Relating to 
_ Intensive Agriculture, A report prepared for the Public Land Law Review 
Commission, Summary, pp. 1-12. 
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(b) 


(c) 


To qualify for homestead entry, an individual must be the head of a 
family, or 21 years of age, anda citizen of the United States or one 
who has filed his declaration of intention to become a citizen. The 
homestead laws have been interpreted to forbid a married woman from 
making entry unless she is the head of a family. 


The qualifications for entrymen under the Desert Land Act are more 
general than those under the homestead laws in that married women 
may make entries, and may do so without taking into account entries 
made by their husbands. The Desert Land laws, like the homestead 
laws, prohibit corporations from making entries or taking desert land 
assignments. Only individuals may do so. The individual entryman 
must be a resident citizen of the state or territory in which the land 
sought to be entered is located. This rule, however, does not apply 
to Nevada. The term "resident citizen" has been interpreted to mean 
domicile. Domicile must be proven at the time of entry; however, it 
need not be maintained after that time. Group entries under the 
Desert Land laws are permitted only under very strict requirements, 
established by the Department of the Interior. 


Allotments off a reservation can be granted to Indians who are recog- 
nized members of a tribe and have not yet obtained an allotment or 
homestead. Allotments may be granted not only to the head of the 
family, but to the Indian's wife and minor children. 


The homestead laws contain few provisions designating lands subject 
to entry. Basically, any unappropriated nonmineral public land can 
be entered. Other laws and the provisions of later acts, however, 
have greatly limited the areas available for homesteading. Entries 
are not permitted, for example, on lands valuable for minerals other 
than phosphate, nitrate, potash, oil, gas, or asphaltic minerals. 

If one of these minerals is present, entry may be made provided that 
title to the minerals is reserved to the United States. 


Land must now. be classified as suitable for agricultural use before 

it is opened to homestead entry. Section 7 of the Taylor Grazing Act 
authorizes the Secretary of the Interior to classify lands as to their 
suitability for the production of agricultural crops. (Executive Orders 
issued following passage of the Taylor Grazing Act withdrew all of 
the remaining, public domain from settlement and entry and reserved 

it for classification pending determination of its most useful purpose.) 
A prospective entryman cannot now enter any land until it is clas- 
sified as chiefly. valuable for agriculture and is opened for entry under 
one or more of the. agricultural disposal statutes. 43 CFR 24101-1 

(J) (4). Land is. classified either on the Bureau's own initiative or 


-104- 


when an applicant files a petition for classification. The courts have 
ruled that classifying land is a discretionary act of the Secretary and 
his judgment on such matters will be considered final as long as he 
does not act arbitrarily, capriciously or in excess of his authority. 
There is some doubt whether the courts have any power to review the 
Secretary's exercise of his classification authority. Linn Land Co. v, 
Udall, 225 F. Supp. 382 (D. Ore., 1966). If the Secretary, or his 
representative, refused to classify the land as chiefly valuable for 
agriculture, or even if he does not decide to dispose of it under the 
1964 Public Land Sales Act, the prospective entryman is prevented 
from taking advantage of the agricultural land laws. 


To apply for a regular homestead entry, an application must be filed in 
the proper land office and a fee paid. At the time of applying the entry- 
man must state by affidavit that: (1) he is the head of the family or 
over 21 years of age; (2) the application is made honestly and in good 
faith for the purpose of actual settlement; (3) the entry is not made for 
the benefit of any other person or a corporation; and (4) the entryman 
will faithfully endeavor to comply with all the requirements of the law. 


If the aplication is approved, the entryman has five years in which to 
fulfill the requirements for final proof, which are a prerequisite to ob- 
taining title. The law establishes three general requirements. First, 
the entryman must construct a habitable house upon the entry. Second, 
within six months after entering the land, the entryman must establish 
residence on the land and thereafter, except under certain circumstances, 
maintain his residence there for at least seven months out of each of the 
next three years. Third, the entryman must cultivate one-sixteenth of 
the homestead entry beginning with the second year of entry, and not 
less than one-eighth beginning with the third year of entry, and until 
final proof is filed. 


The required cultivation must entail a good faith effort to raise an ag- 
ricultural crop upon the entry. Cultivation is defined as the breaking 
and tilling of the ground for the raising of annual crops or orchard 
produce. The term cultivation does not include activities which in- 
volve using the native trees, and does not include forage production 
for stock raising purposes. If the entry is located in an arid or semi- 
arid region, good faith cultivation should include all irrigation neces- 
sary to insure the success of the crop. Lack of irrigation will raise a 
presumption of bad faith and may result in the rejection of the entry- 
man's final proof. 


The homestead laws forbid alienation of the entry prior to final proof, 
for any use other than church, cemetery, or school purposes, or for 
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railroad, telegraph, telephone, canal, reservoir, or ditch rights of way. - 
This prohibition does not prohibit mortgaging the entry for the purpose 
of securing money for improvements. 


Additional entries. There are two types of additional entries, contiguous 
and noncontiguous. A contiguous additional entry may be made before 

or after final proof has been filed on the original entry. To perfect the 
additional entry the entryman must cultivate an amount equal to one- 
eighth the area of the additional entry for at least one year. Such 

- cultivation may be had on either the original or the additional entry. 

No residence is required on the contiguous additional entry. 


Noncontiguous additional entries may be made only after final proof 
has been filed on the original entry. Although the entryman must still 
own the original entry in order to make a contiguous additional entry, 
the same is not true with regard to noncontiguous entries. However, 
the noncontiguous additional entryman must establish residence on 

and cultivate his additional entry in the same manner as original home- 
stead entrymen. 


Enlarged homesteads. Prospective entrymen must meet the same 
eligibility requirements as regular homestead entrymen, and the resi- 
dence and cultivation requirements are also identical with those under 
the general homestead laws. The only cifferences between the en- | 
larged and general homestead laws are that nonarid lands or arid lands 
susceptible to imrigation cannot be entered for an enlarged homestead 
and that up to 320 acres can be obtained in an enlarged entry. 





In two states, Idaho and Utah, the law provides for nonresidence en- 
larged homesteads. In order to qualify for such a homestead, the 
entryman must prove that there is insufficient water on the land to 
provide for normal domestic needs. However, to compensate for the 
lack of required residence, the entryman must cultivate a greater 
acreage than is: otherwise required for enlarged entries. 


Kinkaid Act. The: Kinkaid Act is similar to the Enlarged Homestead 
law except that it applies only to the northwestem portion of Nebraska 
and until passage ofthe Taylor Grazing Act in 1934 permitted entry of 
640 acres instead of only 320 acres. In addition to the other home- | 
stead final proof requirements, a Kinkaid Act entryman must affirma- 
tively show that: he-has placed improvements on the land valued at 
$1.25 per acre, 


Reclamation homesteads. Lands which may be potentially benefited 
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(d) 


by a reclamation project are withdrawn from entry under the public 
land laws and are divided into what are commonly known as "farm 
units." Once the reclamation project is completed and water is ready 
to be delivered to the public lands, the Department of the Interior 
opens the lands for entry and accepts applications. The entryman 
must not only meet the general requirements for homestead entrymen, 
but must satisfy special requirements as to industry, experience, 
character and capital as well as being able to give reasonable assur- 
ance that he will succeed in farming the land. He must also reclaim, 


_irrigate and cultivate one-half of his entry. 


Desert Land laws. An entryman under the Desert Land laws must file 
a declaration under oath, in the form of a six-page application, that: 
(1) he is 21 years of age; (2) he is a citizen of the United States or 
has filed a declaration of intention to become a citizen; (3) that lands 
are essentially nonmineral; (4) the application is made without inten- 
tion of obtaining title to lands known or classified as valuable for 
minerals or timber; (5) the lands are unoccupied; and (6) the lands 

are not reclaimed. The entryman must also supply information showing 
his plan of irrigation, stating the status of his attempts to obtain 
water rights, showing the results of soil tests on the entry, and 
giving figures which will demonstrate the economic feasibility of the 
proposed farming enterprise. Applications for desert land entries are 
subject to section 7 of the Taylor Grazing Act. Therefore, as in the. 
case of the general homestead laws, entry may not be made until the 
land has been classified as suitable for agricultural use. 


Before an application is approved, the entryman must show plausible, 
presumptive evidence of a water supply sufficient to irrigate all irri- 
gable portions of his entry. This water right must be appropriative 

in nature or be purchased from an approved water or irrigation company. 
The water supply may not be dependent upon a riparian right or cor- 
relative groundwater right. The application must also describe the 
proposed irrigation system, and show that it is economically feasible 
to farm the proposed entry using the described system. 


The Homestead laws were designed to facilitate the shifting of the 
unsettled public lands into privately owned and operated farms. As 
the more desirable lands were settled and the American frontier moved 
west, the homestead laws were amended to reduce the time required 
to perfect a homestead from five years to three years. Congress also 
adopted several supplemental laws creating special types of home- 
steads. These laws permitted the commutation of homestead entries, 
the entry of additional homesteads, and created new forms of home- 
steads. | : 
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From time to time Congress has passed laws giving Indians special 

rights to acquire public land. In 1875 and 1884 Indian homestead ae 
laws were adopted and in 1887 the General Allotment Act was enacted. 

Under these laws, @8 amended, Indians are eligible for homesteads 

or allotments. Howéver, all public lands in the contiguous states are 
withdrawn from the operation of the General Allotment Act until the 

tracts are classified and opened to allotment pursuant to section 7 of | 

the Taylor Grazing Act. 


After completion of all the requirements and submission of final proof, 
the entryman is éntitled to receive a patent to the land. Final proof is 
completed by filing a notice of intention to submit final proof with the 
local land officé. The notice is published and the entryman and two 
witnesses testify as to the facts evidencing completion of all statutory 
requirements. The final proof must be made by the entryman personally, 
and cannot be made by agents or attorneys. If an entryman dies before 
filing final proof, his widow or heirs may complete the statotory require- 
ments and submit such proof in his place. For the widow or heirs to 
receive the benefits of the deceased's efforts, the entryman must have 
complied with all the laws prior to his death. 


Commutation is a procedure which permits the entryman to reduce the 
homestead cultivation and residence requirements by payment of the 
established price for the land (usually $1.25 per acre). It was known 
that some who accepted the proposal to homestead in utmost good faith 
would, due to unknown future circumstances, be unable to complete the 
long period of residence and cultivation. Therefore, the commutation 
provision was enacted as a relief against such unforeseen circumstances. 
A homestead entry may be commuted anytime after 14 months of residence 
on the land. During this 14-month period the normal residency and cul- 
tivation requirements apply. 


as 


The reclamation homestead entryman must meet two sets of final proof re- 
quirements. He is held for the regular homestead requirements other than 
cultivation, and ‘reclamation final proof requirements. Reclamation final 
proof must be filéd Simultaneously with or after the homestead proof is filed. 


To obtain title to the entered land, the desert land entryman must carry 
out certain final proof requirements. First, he must expend at least 
$1.00 per acré per year for the first three years in developing the 

entry. The annual proof expenditures must be made for necessary ir- 
rigation, reclamation, and cultivation works and for permanent im- 
provements on the land. He must also show that his water right has 
been perfected. Not only must he show a sufficient water right, but 

he must also show that an actual water supply exists to satisfy his 
legal right. In addition, the entryman must show that he has constructed a 
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works which will allow the water to be placed on all of the irrigable 
land of the entry. In other words, he must reclaim the entry. Reclama- 
tion also includes cultivation of at least one-eighth of the entry. ir- 
rigated cultivation is required, and must constitute a good faith effort 
to raise a crop. This latter requirement is the same as that found in 
the homestead laws. 


The desert land entryman may apply for an extension of time to file 
such final proof if he can show that external physical difficulties 
have prevented completion of the necessary reclamation, The term 
“"external physical difficulties" does not mean ill health or financial 
troubles. The statutes authorize extensions up to a maximum of nine 
years upon a proper showing of good faith. Upon successfully making 
final proof, the entryman is granted title free and clear from further 
restrictions and holds the land as any other private owner. 


(f) Certain fées are charged under the general homestead laws, but the 
entryman is not required to pay anything for the land. Payment of 
$1.25 per acre and proof that at least $3.00 per acre have been ex- 
pended on reclamation and development are required on Desert Land 
entries. 


(g) If a homestead entry is made upon lands containing phosphate, nitrate, 
potash, oil, gas, or asphaltic minerals, title to such minerals must 
be reserved to the United States. 


Under the Indian Allotment acts, Indians are not given immediate 
patents, but rather must have their lands held in trust by the United 
States. The trust period provided by statute is 25 years, but the 
Secretary of the Interior has authority to shorten or lengthen this 
period under certain circumstances. These trust provisions restrict 
the allottee in prohibiting alienation of the property, but an advantage 
also is gained as property is held in trust by the United States, and 
is therefore not subject to taxation during the trust period. 


(h) Once the patent is issued, the entryman is free from any further re- 
quirements of the homestead laws. 


In all aspects, other than those discussed, the special homestead 

laws are identical to the general homestead laws. Once the entry- 

man has fulfilled all the final proof requirements, he receives a clear 
title to his land and is free from any further statutory requirements, except 
in the case of reclamation homesteads. After receiving his patent, 

the reclamation homesteader is still required to complete payment for 
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all construction charges attributable to his land and the reclamation 
homesteader is also subject to the excess land provisions of the 
reclamation law, at least until he has completed the construction 
payments. ‘There is some controversy as to whether the reclamation 


_homesteader is free of the excess land provisions after:‘he has made 


his final construction payment. 


A desert land entry which has not yet been patented may be assigned 
to a third party, providing the assignee meets all the requitements for 
desert land entrymen. An attempted assignment to someone not qual- 


‘ified to be an entryman is void and will cause a forfeiture of the entry. 


12, Adjustments of Title (7 USC §2253) 


(a) 
(b) 


(c) 


(a) 
(e) 


(f) 


(g) 
(h) 


No acreage limitation is stated. 


‘The grantee is the person from whom title to the land was acquired 


(or) the person whom the Secretary of Agricultute finds to be entitled 
to the land. 


The Secretary of Agriculture must find: (1) that the title to the land, 
or interest therein, is legally insufficient for the purposes for which 
the land, or interest therein, was acquired, and (2) that no considera- 
tion for the land, or interest therein, has been paid by the United 
States. He may also find that title or color of title to such land or 
interest was acquired through mistake, misunderstanding, error, or 
inadvertence. 


To quit claim land acquired by mistake or with insufficient title. 

The Secretary of Agriculture is authorized to execute and deliver a 
quitclaim deed to such land or interest in land on behalf and in the 
name of the United States. 

If the person to whom the deed is made is the same person (or his 
successor in interest) as the person from whom the United States ac- — 
quired title or color of title, any consideration given by the United 
States must be returned or value equivalent thereof. 


Quitclaim deed - no reservations. 


None. 
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13, Federal Airport Act of 1946 (49 USC $1115) 


(a) 


(b) 


(c) 


(d) 
~ (e) 


The Act provides for the use or disposal of any lands owned or conveyed 
by the Unites States. No acreage limitation exists under the Act, 


Any state, the District of Columbia, any agency thereof, any munici- 
pality or other political subdivision, or any tax supported organization 
may request a conveyance of property under the Act, Eligible grantees 
must have legal authority to accept the conveyance and to engage in 


_the kind of development, improvement, or construction necessary tu 


benefit from the conveyance, and they must also have sufficient funds 
to pay for the development, improvement or construction contemplated 
and to operate and maintain the airport. They must plan to-use the 
property in developing, improving or constructing a public. airport. 

(14 CFR 8153.3.) 


Several findings must be made by the administrators of Federal agencies 
involved before lands can be disposed. The administrator of the Fed- 
eral Aviation Agency must determine that the use of lands owned or 
controlled by the United States is reasonably necessary for carrying 

out a project under the Act or for the operation of any public airport. 
"Project" is defined by the Act as "a project for the accomplishment 

of airport development with respect to a particular airport. " (49 USC 
§1101 (5).) The administrator must also determine that the public agency 
requesting the conveyance is eligible and that the conveyance is proper, 


The head of the Department or Agency having jurisdiction over the 


lands requested by the administrator must determine whether the re- 


quested conveyance is consistent with the needs of his department 
or agency, and must notify the administrator of his determination 
within four months after receiving the administrator's request. (49 
USC §1115 (b).) . | 


None. 


To initiate the disposal of the land, the administrator of the Federal 
Aviation Agency must file with the head of the department or agency 
having control of the lands a request that such property be conveyed 
to the public agency sponsoring the project or owning or controlling 
the airport. (49 USC 51115.) If the head of the department or agency 
determines that the requested conveyance is consistent with the de- 
partment's needs, he shall, with the approval of the Attorney General 
and the President, execute the requested conveyance. 
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Conveyance is made without consideration. 


No mention: is made in the statute of any requirements. for reserved 
interest. ; 


The Act requires that each conveyance be subject to the condition that 
the property interest conveyed shall automatically revert to the United 
States "in the event that the lands in question are not developed, or 
cease to be used, for airport purposes." (49 USC§1115 (b).) The 


_regulations of the Federal Aviation Agency are more specific on the 


point and state that the property conveyed shall automatically revert 
to the United States in the event that the lands are not developed 
within five years of the date of conveyance or have ceased to be used 
for airport purposes for a period of six months. (14 CFR§153.15.) 


Provision also is made for covenants, to run with the land as follows: 
that the grantee will use the property conveyed for airport purposes; — 
that use of the airport and its facilities be on reasonable terms and 
without discrimination; that the grantee will not grant any exclusive 
right at the airport forbidden by 8308(a) of the Federal Aviation Act of 
1958 (49 USC §1349); that the grantee will not grant to any person, 
firm, or corporation, exclusive rights at the airport or at any airport 
it owns or controls unless authorized to do so by the Federal Aviation 
Administration Administrator; that any later transfer of the property 
conveyed will be subject to the covenants and conditions contained 
in the instrument of conveyance; and that if any covenant or condition 
in the instrument of conveyance is breached, the Federal Aviation 
Administration may immediately enter and repossess title on behalf of 
the United States. (14 CFR§§153.13 (b), (d)-(e).) Additional covenants, 
terms, and conditions may be imposed by the Secretary of the Interior 
for the protection of the Department; and any conveyance by him will 
be made subject to valid existing rights of record and to those dis- 
closed as a result of publication. (43 CFR§§2235. 1-2 (d), (£).) 


C. Recent Experience in Public Lands Disposal 
By the end of 1968, the United States had disposed of 1,143.6 million 


acres of public lands of which 328.3 million were granted to the states. 59 
This total represents 62,2 percent of the 1,837,762,560 acres of public 


SOF 5 of Land Management, Public Land Statistics: 1968 (Wash- 


_ ington: Government. Printing Office, 1969), p. 6, Table 3. 
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domain acquired by the nation since 1781. All but a smaii proportion of 
this area was disposed of prior to 1940, and the marked decrease in volume 
of land disposals that followed the withdrawal of the Taylor Grazing lands 
from entry in 1934 and 1936 was so great—a drop from 1.9 million acres of 
final homestead entries in 1937 and 1.1 million acres in 1939 to 37, 398 
acres in 1945—that many supposedly knowledgeable people have assumed 
that the era of public land disposal in the United States had virtually ended. 


Area of Public Land Disposals, 1958-68 


Review of the statistical reports on land disposals in recent years 
shows that when exceptions are made for the areas granted to Alaska and 
the acreages disposed of through land exchanges that the flow of disposals 
has indeed dropped to a low level compared with the volume of earlier years. 
But the flow has become more that of a small river or stream than a trickle, 
The data summarized in Table 1 for the 1958-67 decade and for 1968 show 
that 11,290,668 acres were disposed of between 1958 and 1967 and 906,409 
acres in 1968. 


State selections have been the most important single category of land 
disposals in recent years. They ranged from a low of 39,018 acres in 1960 
to a high of 2,810,331 acres patented to the various states in 1966. Alto~ 
gether, they accounted for a total of 6,435,180 acres or 57.0 percent of 
the acreage disposed of between 1958 and 1967 and for 386,767 acres or 
42.7 percent of the acreage patented in 1968. Most of the state selections 
during this time period are associated with Alaska's admission to statehood. 
Between 1960 and 1968, land grants to Alaska totaled 5,383,804 acres or 
some 85.4 percent of the area patented to the states. 


Land exchanges represent the second most important class of land 
disposals. ‘Exchanges accounted for annual totals ranging from a low of 
42,335 acres in 1961 to a peak of 411,134 acres in 1959 and accounted 
for totals of 2,079, 309 for the 1958-67 period and 349,129 in 1968. EX= 
changes represent 18.4 percent of the total acreage disposed in the 1958- 
67 decade and 38.5 percent of that disposed in 1968. This total is highly 
significant but should not be viewed as a loss in public land atreage since 
lands of comparable value were received as part of the exchange process. 


Additional information on the land exchanges carried out bétween 1960 and 
1968 is reported in Table 2. This tabulation indicates that the Govern- 
ment received 1,789,331 acres of land exchanges made during the 1960-68 
period in exchange for 2,088,065 acres of comparable values. 6 The 


60/ The Government received larger acreages than it gave in three of 


the nine years. 
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Table 1. Acreage of Patents Issued for Public Lands, 1958-68 
SSS SSS ES 
Class of land entry or grant 
Total | State Public Desert Land Homestead Mineral : 
acreage? selections Exchanges auctions Act Acts _ entries Miscellaneous 


SS SSS 


1958 915,318 404,948 188,095 132,251 35,195 27,175 22,435 105,219 
1959 850,083 114,733 411,134 120,096 42,641 40,816 15,024:  105;639 
1960 S11,558° 39,018 164,689 99,225 40,215 43,845 28,015 96,551 
1961 R785 1871316 42,335 63:842  38:720 88,928. 16, 193 73,448 
1962 758,549 313,206 153,003 91:910 48;751 55,608 18,421 74,650 
1963 754,016 362,707 98,483 71,582 55,051 63,102 6,669 96,422 
1964 1,224,000 800,575 1755670) 6 667636 §1,912 64,631 9,919 $4,657 
1965. 758,843 . 303,941 206,978 87,061 58,216 32,121 9,046 71,480 
1966. %,407,.418 2,810,331 384,593. 84,426 42,847 29,837 4,718 50,666 
1967. E,622,098 1,098,403 254,239: 61,387 30,412 23,500 3,896 150,261 
1958-67 IE,290,668 6,435,180 2,079.309'° 878,416 444,960 439,564 134,336 878,993 
1968 906.402 386.767 349,125 88,632 36,623 9,656 3,363 54,239 





i Nradhe: total does. not. always: equal: sum. of reported acreages. bv class ofentry because of rounding: of 
acresges. 


Sourcer. Date for: 1956 and [959 from: U.. S. Department of Commerce, Statistical Abstract of the United. 
States, 1960, p. 187: data for F960 through F968 tabulated from Bureau of Land: Management, Public: Land 
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Table 2. Exchanges Involving Public Lands, 1960-68 








. 1960-68 
1960 1961 1962 1963 1964 1965, 1966 1967 1968 ’ Total 

National Forest exchanges 

Number 27 32 39 41 36 - $4 65 86 69 449 

Acres received IL,867 39,065 113,446 27,419 © 65,502 38,288 122,832 63,963 35,454 517,836 

Acres patented 9,123 20,067 74,621 25,529 88,791 21,450 125,504 49,674 42,879 457 ,638 
Taylor Act, private exchanges 

Number 37 ~ 26 57 41 $6 106 -108 96 98 637 

Acres received 72,378 9,609 43,126 28,718 78,537 109,881 211,040 123,320 134,818 811,427 

Acres patented 77,578 11,655 44,246 26,759 65,575 139,603 257,708 168,577 203,684 995,385 
Taylor Act, state exchanges - : 

Number 74 2 3 9 13 13 3 Il 27 185 

Acres received 158,602 5,078 46, 389 30,805 21,356 41,847 800 26,247 85,010 416,134 

Acres patented 164,689 2,807 32,549 9,897 20,662 42,515 847 30,994 97,545 402,505 | 
OQ and. C exchanges 

Number — I = -— 1 3 2 2 1 10 

Acres received = 40 = = 201 - 1,003 110 285 40 1,679 

Acres patented —_ 80 — -- 240 639 102 158 39 1,258 
Other exchanges. 

Number 6 8 7. 12 1S 2 3 4 7 64 

Acres received £,310 2,173 1}, 604 34,166 72,803 3.697 610 2,744 5,697 131,810 

Acres patented E,52Z2 1,726. I,577 36,298 402 2,771 432 4,835 4,981 54,544 
Tota exchanges. 

Numher TE 7I 106 I03: L13E 178 181 19¢ 202 1,245 

Acres received: 158,602 55,971 204,566 121,108 241,399 194,715. 335,393 216,557 Z6E,020 1,789,331 

Fcres patented. 164,688 44,335 153,003 98,483 435,616 206,978 384,593 254,239 34$,129 


Source: Tabuleted from Bureau of Land Management, Public Land Statistics, annual reports: for 1960 through 1968. 
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largest number and acreage of exchanges involved trades with private 
owners and withthe states under the Taylor Grazing Act. Significant 
numbers of exchanges involving large areas also were made by the U. S. 
Forest Service. Other exchanges have involved the O and C lands in 
Oregon, submarginal land purchase exchanges authorized under the Bank- 
head-Jones Act, exchanges with the states, and exchanges involving park 
and recreation lands. 


Of the remaining classes of land disposals, 878,416 acres were sold 
at public auctions between 1958 and 1967 and 88,632 acres in 1968; 
444,960 acres were disposed of under the Desert Land Act between 1958 
and 1967 and 36,623 4n 1968; 439,564 acres were patented under the 
Homestead Acts during the 1958=67 decade and 9,656 in 1968; 134, 336 
acres were disposed Of as mineral lands during the 1958-67 decade and 
3,363 acres in 1968; and 878,993 acres were disposed of under miscel- 
laneous laws during the 1958-67 decade and 54,239 acres in 1968. Alto- 
gether, these disposals, which were made mostly to individuals, accounted 
for totals of 2,776,269 acres for the eet 67 decade and 192,513 acres 
in 1968. 


It is interesting to note that the various Homestead Acts, which long 
accounted for most of the ‘nation's public land disposals and which reached 
a peak in use between 1911 and 1920 when more than 74.3 million acres 
of final homestead entries were approved, are now less important as a 
disposal device than the Desert Land Act. This situation is explained in 
part by continuation of the post-World War II interest in the possibilities 
of utilizing ground waters ‘in the development of irrigation enterprises in 
dry land areas. 


Table 3 focuses attention on some of the trends that have affected 
the use of the Homestead Acts in recent years. No lands were patented 
under either the Stockraising omestead Act or the Forest Homestead Act 
during the 1958-68 period. © Final entries were patented under the En- 
larged Homestead Act, wnder the application of the Homestead Act to 
reclamation projects, and under the 160 acre provisions of the original _ 
act. The volume of entries approved with each of these acts declined, 
particularly after 1964. Alaskan homesteads accounted for mote than 
three-fourths of the final entries approved after 1963. The number of 
Alaskan approvals also has declined since 1964, a development which 


61/ Stockraising homesteads accounted for more than 70 million acres 
of land disposals between 1917 and 1948 but have been SPE on only 
five occasions, the last time in 1955, since 1949. 
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Table a5 Acreage of Homestead Entries Patented by Type of Entry, 1958-68 
888 — eases S———————sssswo9SsSsS SSS 


Type of homestead entry 


Acreage of Enlarged 160 acre 
Year homestead entries Homestead Reclamation 160 acre Commuted homesteads 
patented patented Act homesteads homesteads homesteads in Alaska 


a-Si  epneeerneeee 


ea 1G hes 


1958 27,175 4,760 13,871 8,544 = 
1959 40,816 5,278 19,051 16,486 = 
1960 43,845 3,254 23,734 16,857 - ec 12,008 
1961 58,929 4,492 27,840 26,597 = 21,455 
1962 55,608 1,161 13,275 41,172 Le 34,943 
1963 63,102 2,138 (10,554 50,410. = 45,107 
1964 64,631 2,667 “8 265 52,689 = 50,205 
1965 G2 al 24 1,430 3, 276 27,415 a 25,645 
1966 29 ,837 1,120 5,127 23,590 = 22,153 
1967 23,500 960 2,925 15,535 4,080 18,478 
1968 9,656 a jhe 6,268 2,071 7,037 


ne 


Source: Bureau of Land Management, Public Land Statistics, annual reports for 1960 through 
1968; and U. S. Department of Commerce, Statistical Abstract of the United States, 1960 


rental Eells. el 


Pp. 
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caused the acreage of patents under the Homestead Acts to drop to a 101- 
year low in 1968, 


The "Miscellaneous" category reported in Table 1 involves a varied assort- 
ment of disposal measures. More detail on this category is provided by 
Table 4 which shows that 151,161 acres were disposed cf as Recreation 
and Public Purpose purchases during the 1960-68 period, while 101,972 . 
acres were granted to Indians as new trust lands, 98,267 acres were sold 
as Small Tract entries, 18,261 acres were disposed of as Color-of-Title 
entries, and 582 acres were sold under the Townsite laws. An additional 
151,161 acres were disposed of under miscellaneous cash sales and a 
residual 192,016 acres, including 103,744 acres patented to the State of 
Alaska, were classified as disposed of under "other" arrangements. 


Receipts from Public Land Disposals, 1960-68 


Table 5 presents a summary picture of the importance of land sale — 
receipts for the 1960 through 1968 period and shows that sales have pro- 
duced total receipts of between 2.3 and 5.1 millior- of dollars in each of 
the last several years. The total volume of these receipts is low when 
compared with the income the Govemment receives from the granting of 
permits and leases for mining and oil drilling on public lands. It compares 
well, however, with the $4,601,460 that the Bureau of Land Management | 
collected in 1968 for its grazing leases, licenses and permits, the 
$4,889,635 collected in fees and commissions, the $225,552 received 
for the use of rights-of-way, and the $80,766 received as rent for public 
lands. 


The matter of receipts is dealt with in more depth in Tables 6 and 7, They 
show that nominal fees and receipts ($160,421 in fees and commissions 
and $247,850 in purchase monies) were associated with the large acreages 
claimed under the original entry applications filed for Homestead, Desert 
Land, mineral and other selections between 1950 and 196%. As one might 
expect, a small volume of receipts resulted from the final entry of the 
Homestead lands ($31,691 in fees and commissions plus $89,420 in pur- 
chase monies for 372,394 acres of final entries). The monies paid for the 
Desert Land entries corresponded closely with the statutory price of 25 
cents per acre at time of original entry plus $1.00 per acre at time of final 
entry. In practice, $58,075 in fees and commissions and $114,439 in 
payments were received for 466,155 acres of original entries and $3,115 
in fees and commissions plus $397,037 in final payments for 396,676 
acres of final entries. 
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Table 4. 


Acreage of "Miscellaneous" Entries and Grants Patented, 1960-68 








Type of entry or grant ; 





Color of Small Recreation and Other mis- Indian 
Town lot title tract public purpose cellaneous new trust Other 
Year entries entries entries purchases cash sales lands disposals 
(acreage) .. 
1960 76 4,037 38,622 3,048 22,867 5,816 21,994 
1961 81 2,444 ~* 27,533 4,768 14,818 8,917 14,886 
1962 50 1, 12 11,600 6,509 12,070 26,346 16,963 
1963 40 1,471 8,164 20,995 48,786 3,939 13,026 
1964 139 2142 Seo2) 22,154 16,332 2,869 5,900 
19658/ 113 2,476 3,670 26,479 4,538 17,419 6,786 
1966 38 2,309 1,374. 30,260 5,960 ye 2c 5,001 
1967 38 539 a5 1,002 14,177 19,469 8,739  105,2962/ 
1968 7 731 781 22,218 - 6,321 22,202 1,973 
1960-68. — 582 18,261 98, 267 150,608 151,161 LO) 797 ger 1 Oo le 


a/ Summary total of “miscellaneous” reported ior 1965 and used in Table 1 contains a dis- 
crepancy of 10,000-acres above the sum of the total acreages reported for types of miscellaneous 


entries: and grants listed here.. 


B/ictudeer1032744 needs patented tS ALSSKA: : 
Source:. Bureau of Land Management, Public Land Statistics, annual reports 1960 through 
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Table 5. Receipts Associated ‘With the Sale and Leasing of Public Lands, 1960-1968 








ee 





Sales of Mineral leases Grazing leases, Fees and Rights-—- Rent of 

Year land and permits? licenses & permits commissions of-way land 

1960 $5,101,297 $ 324,018,288 $3,487,992 $1,798,817 $169,263 $ 86,783 
1961 4,250,000  1t6y961,,971 2,982,188 2,476,549 209,724 82.,461 
1962 3,581,482 128,674,348 2,780,252 2,849,944 203,575 66.,100 
1963 3, 382,,561 485., 377,262 4,027,667 3,004,406 256,598 102,989 
1964 3,,169.,208 138,737,107 4,405,975 3,748,197 378 , 057 111 {812 
1965 3,:061.,158 176,742,171 4,250,636 3,817,957 243 ,477 98,536 
1966 2,348,262 373,616,567 4,663,895 3,853,784 180,439 77,471 
1967 2,983,863 762,246,945 4,580,565 3,268,243 263,511 76,032 
1968 2,52, £32 1,089,821 ,884 4,601,460 3,889,635 225:,552 80,766 





a/ Includes receipts from leasing of mineral rights to the Continental Shelf. 


Source: Bureau of Land Management, Public Land Statistics for years 1960 through 1968. 


Receipts from timber sales and “other sources" are not included in tabulation. 
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Table 6. ‘Fees and Commissions and Purchase Payments 
Associated with Original Entries and Selections Allowed, 1960-68 








1960-68 
Type. of entry 1960 1961 1962 1963 1964 1965 1966 1967 1968 Total 
Homestead entries - 
Acres 147 ,917 77 , 345 82,512 46,139 31,441 22,173 15,514 7,442 3,984 434 , 467 
Fees & commissions $14,102 $74.339= $8,015 $5,927 $7,761 $3,939 $4,088 $1,263 $670 $53,104 
Purchase money $119 $72 $28 $127 $28 $34 ‘ $24 $55 $1,639 $2,126 
Desert land entries 
Acres 53,868 93,708 48,615 67,853 48,700 62,349 Rl LAY, 25 ,946 27,329 466,155 
Fees & commissions $7,490 $7,405 $645 $7,320 - $9,530 $9,205 $6,335 $6,675 $3,470 $58,075 
Purchase money $13,290 $23,320 $11,752: $17,000 $12,274 $16,129 $9,443 $4,474 $6,757 $114,439 
Mineral applications ; ; 
Acres ; 64,011 30,805 . 34,631 11,310 12,457 69,601 10,466 4,763 652,455 890,499 
Fees & commissions $1,760 $1,500. $1,540 $885 $1,585 $1,655 $1,005 $900 $985 $11,825 
Purchase money $30,620 $1,700 $33, 203 $4,403 $9,605 $6,940 $7,765 $15,050 $21,193 $130,479 
Other selectio: ns 
Acres 1,029,704 2,009,084 2,287,453 754,843 5,603,302 2,248,793 1,723,165 427,790 487,348 16,571,482 
Fees & commissions $7, 80Z $4,898 $4,403 $2,930 $2,454 $4,612 $3,020 Seal oSae res nse $35,512 
Purchase money -— $60 -—— — -— $7 $742 -- -- $8603 
Fees & commissim1s- $31,155: $21,542 $14,603 $17,062 $21,336 $19,411 $14,456 $12,295 $8,967 $166,421 
Purchase money - $44,028 $25,152 $44,983 $2,530 $21,907 $23,110 $17,973 $19,579 $29,588 $247,850 


Sources Buremz of Lani Management, Public Land Statistics: [960 through 1968. 
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Table 7. Receipts Associated With Final Entries Approved, 1960-68 


Te eee 











’ Type of éntry 1960 1961 1862 1963 1964 1s65 1966 1967 1968 Total 

Homestead entries . 

Acreace 45,097 57,461 51,715 $7,722 63,423 30,289 33,526 23,405 9,756 372,394 

Fees & commissions $2,256 $3,144 $2,412 - $3,095 $3,283 $3,512 $5,196 $6,476 $2,317 $31,691 

_ Purchase money $3,383 $8,471 $13,626 $16,471 $21,241 $6,941 $4,589 $1,866 $12,832 $&9,426 

Desert land entries. : E 

Acreage 39,631 4,071 46,641 $4,344 49,194 $8, 168 42,847 30,732 34,050 396,678 

Fees & commissions $163 $99 $356 $383 -_ $19 $35 $975 $1,079 $3,115 

Purchase money $39,646 $40,645 $46,957 $54,350 $49,210 $58,240 $42, 889 $30, 740 $34,360 $3$7,037 
Fublic auction sales = ‘ : 

Acteace $3,076 68,523 91,684 74,257 71,536 79,8758 84,948 60,626 66,664 6€2, 189 

Fees & commissions — $50 $30 -- — $100 $925 $3,250°- $1,685 $6,649 

Purchase money $E,125,956 $822,706 $1,031,054 $1,120,561 $2,220,923 $1,569,091 $1,633,061 $1,285,378 $1,975,024 $11,783,754 
Mineral entries 

Aeresce 29,411 17 427 18,699 13,116 9,751 6,992 6,042 4,674 $107 PLE, 228 

Fees & commissions _ $430. $230 $760 $420 $545 $500 $420 $295 $580 $4,180 

Purchasé money $90,510 $59,125 $56,762 $51,519 $32,189 $22,575 $22,421 $20,145 $20,465 $375,721 
Colsr-of-tithe entries ; ze! 

Acreage 4,016 2,667 327 1,116 1,843 2,476 2,309 1,540 1,246 17,540 

Fees & commissions $770 $10 -- $220 | $390 $300 $330 $210 $210 $2,449 

Purchase money $36,729 $24,288 $7,240 $6,817 $36,937 $62,931 $21,357 $48,446 $10,746 $255,491 
Small trect sales , 

Acreage 38,233 28,822 10,976 8,129 $,625 3,527 1,414 1,009 645 98,380 

Fees & commissions $85,522. $87,770 $16,915 $11,522 $4,365 $2,425 $1,515 $2,393 $950 $183,377 

Purchase money $3,307,982 $2,831,232 $1,769,721 $1,551,405 $1,215,819 $746,936 $467,593 $246,599 $211,010 $12,348,297 
Townlst sales ; : 

Actease 73 90 50 37 11,612 24 17 7 -- 11,920 

Fees & commissions -- ; -- -- = -- -- $430 $385 -- $e15 

Purchase money $20,432 . $32,251 $64,575 $68,991 $23,718 $24,099 $21,976 $10,178 $2,040 $268,260 
Recreation & Public Purpose : 
Act sales : 

Acreace Z,24S& 5,334 5,320 21,962 21,161 25,194 30,856 14,536 22, 706 149,314 

Fees &.commissions $410. $160 $385 $570 $620 $640 $505 $470 $480 $4,240 

Purchase money. $85, 443 $195,017 $119,086 $104,797°° $61,553 $115,125 $79, 856 $63,586 $68,603 $963,066 
Other cash sales 

AcTreace 14,631} 10,277. 7,187 19,547 7,930 10,621 4,394 8,763 2,227 85,547 

Fees & commissions. $69S $250 $50 $682 - $1,170 $1,753 $1,593 $1,666 $810 $8,667 

Purchase money $7%, 098. $41,895. $7,043 $263, 309. $61,158 $110,691 $52,688 $590,334 $77,914 $1,279,130 
Cther entries 

Acreace =,92$. 222,383 - 389,217 3,327: 265,065 3,060 7,950 796,526 263,029 1,954,486 

Fees: S commissions $26: $1,007 $1,169 $56. $158 $225 $80 $ss $251 $3,927 

Purchase money — $318,664 $37,592 — -- -- -- == -- $1,950 $156,206 
Grend totar M4 : 

Acreage ~ 270,343 §- 4S1,055 621,786 283,557 507,140 220,226 214,302 941,828 405,430 3,885,667 

Fees S commissions- $90,282 ~ $62,720 $22,077 $16,948 $10,532 $9,474 $11,029 $16,169 $8,348 $247,579 

Purchase money : $4,754, 178- $£,174,294 $3,153,656 $3,238,220 $2,822,748 $2,716,629 $2,346,420 $2,297,272 $2,410,095 $27,913,512 





Source> Burean of Land-Manegement, Public Eand Statistics: 1960 through 1968. 


Far larger receipts were received from the sale of other categories of. 
public lands. Public auction sales accounted for the disposal of 688,189 
acres in the 1960-68 period and brought in $6,040 in fees and commissions. 
plus payments of $11,783,754 for the properties purchased. Sales prices 
averaged approximately $17.12 per acre sold. Some 111,218 acres of min- 
eral entries were sold for $375,721, and average of $3.38 per acre, plus 
$4,180 in fees and commissions, A total of 17,540 ~cres were sold as 
color-of-title entries for $255,491 at an average of $14.57 per acre plus 
$2,440 in fees and.commissions. Small tract sales accounted for 98,380 
acres; $183,377 in fees and commissions, and $12,348,297 in sales re- 
ceipts or an average price of $125.52 per acre. Only 11,920 acres of town 
lots were sold but they brought a sales price: of $268,260 for an average of 
$22.51 an acre. 


Of the three remaining categories of disposals, 149,314 acres of land 
were sold under the Recreation and Public Purpose Act. Many of these 
lands were turned over to local units of government at a nominal price, but 
they still produced receipts of $4,240 in fees and commissions and $963,066 
in sales price for an average of $6.45 per acre. A total of 85,547 acres 
were disposed of under “other cash sales" arrangements for $8,667 in fees 
and commissions and $1,279,130 in payments for the land. The residual 
class of "other entries" produced $3,027 in fees and commissions and 
$158,206 in sales receipts. 


Land Disposal Activities of Selected Federal Agencies 


Additional information concerning the recent experiences of four Fed- 
eral land administering agencies in disposing of public lands within the 
bounds of the 48 contiguous states is reported by Daniel, Mann, Johnson, 
and Mendenhall in their Study of Federal Public Land Laws and Policies 
Relating to Use and Occupancy.24/ These authors assembled public land 
disposal data from the Bureau of Land Management, the U. 8S. Forest Serv- 
ice, the National Park Service, and the Bureau of Reclamation which show 
the acreages disposed of by years for each agencv, the applicable laws 
under which the public lands were disposed, and a classification of the 
intended uses of the disposed lands. 


- Altogether, the four agencies disposed of 542,599 acres in the 1958-67 


62/506 Daniel, Mann, Johnson, and Mendenhall, Study of Federal 
Public Land Laws and Policies Relating to Use and Occupancy, A report 
prepared under contract with the Public Land Law Review Commission 
(Los Angeles: 1969). 
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decade. (See Table 8.) Of this total, the Bureau of Land Management 
accounted for 505,164 acres, the U. S. Forest Service for 34,416 acres, 
the National Park Service for 2,798 acres, and the Bureau of Higéia mation 
for 221 acres. Substantial areas of Bureau of Land Management iands 

were disposed of each year, The Forest Service disposed of 1,902 or more 
acres in all but two years. All of the National Park Service disposals came 
in the three 1963-65 years while the Bureau of Reclamation disposed of 
small lots ranging from 4 to 102 acres in size in eight of the ten years. 


Table 8. Acreages of Public Lands Disposed of by Four Federal 
Agencies by Years, Contiguous United States, 1958-67 | 








Bureau of ' U.S. National Total 

Landi . Forest Park Bureau of of Four 

Year Management Service Service Reclamation Agencies 
1958 129,712 224 = -- 129,933 
1959 68,203 69 ~-- 10 68,282 
1960 74,499 8,178 -= 18 82,695 
1961 43,509 1,902 ~= 30 45,441 

1962 27,938 5,469 -- 4 33,411 ? 
1963 Sia7Zo 5,246 36 29 37 ,036 
1964 49,058 3,964 185 7 53,214 
1965 37,485 3,648 2,577 -- 43,710 
1966 18,963 2,777 -- 102 21,842 
1967 24,072 2,942 _ 21 27,035 

Total for 

1958-67 505,164 34,416 2,798 221 542,599 





Source: Daniel, Mann, Johnson, and Mendenhall, Study of Federal 


Public Land Laws and Policies Relating to Use and Occupancy, A report 
prepared under contract with the Public Land Law Review Commission 


(Los Angeles: 1969), vol, IV, p. A-3, 


Disposals were autho7ized under the iret: provided by 42 separate 
Jaws. (See Table 9.) Only 12 of these, however, involved ‘disposals of 
more than 1,000 acres and Only five for disposals of more than 10,000 
acres. Exchanges authorized by provisions of the Taylor Grazing Act aé- 
counted for 241,075 acres or 44.4 percent of the total acreage disposéd 
of during the ten-year period. Five other exchange acts for the consolida» 
tion Of the National Forests (the National Forest Exchange Act of 19 22, 
the Porest Exchange Act of 1925, the Special Forest Exchange Act of 1562; 
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Table 9.. Acreage of Public Land Disposals for Four Federal 





Bureau of U.S; National Total 














Land Forest Park Bureau of for Four 

Law authorizing disposals Management Service Service Reclamation Agencies 

Taylor Grazing Act 241,075 “= -- “- 241,075 
National Forest Exchange Act 

of 1922. 32,148 31,124 -- oe 63,272 
Forest Land Exchange Act of 1925 -- 839 -- -- , . 639 
Special Forest Exchange Act 

of 1962 -- 4 -- -- ‘ 4 
Estes Park-Roosevelt National 

Forest Exchange -- 4 oe eo 4 
Afton, Wyoming Exchange (PL 87-175) -- 1 -- -- i 
Small Tract Act 142,303 ~-- -- -- 142,303 
Recreation and Public Purpose Act 47,810 -- “= ve 47,810 
State Indemnity and Selection Act. 13.157 ~~ -- -- 13157 
Point Reyes National Seashore 

Exchange 6,200 ‘-- -- oe 6,200 
Carlsbad Cavem National Park -- -- 2,577 =o 2,577 
Roosevelt National Memorial Park -- -- 185 -- 185 
Rocky Mountain National Park -- -- 36 -= 36 
Henderson, Nevada Disposal . 

PL 522 of 1956 6,717 -- -- “- 6,717 
Federal Airport Act 3,912 . 2,259 -- -« 6,173 
PL 88-73 (Nevada grant) 1,360 | -- -* we 1,360 
Public Land Sales Act 757 eo oo “eo 757 
Townsite laws 570 “= -- 21 591 
Color-of-Title Act 283 -- -- -- 263 
Mining Claims Occupancy Act 159 -- -- + 159 
Cemetery Sales Act 105 -- -- o- 105 
Submarginal Land Purchase (Soil 

Conservation) Exchange 185 we -- =e 185 
Navajo Indian Exchange (PL 85-868) -- “= -- 200 206 
Transportation Act of 1940 80 -- -- oe 80 
Schools and Missions 4 -- -~ wn 4 
Ohlahoma Homestead 30 o- =e a= 30 
Public Law 86-433 Colorado 

River Commission grant 5,767 -- “- -= 5,767 
Private Law 88-350 (Yaqui 

Indian grant) MW UF -- -- ew eps 
Private Law 854 of 1954 124 -- -- “3 124 
Private Law 87-183 10 on “< me 10 
Private Law 88-252 179 <-- -- -< 173 
Valentine Scrip Act 37 o- en bs a7 
Private Law 87-175 1 -- “- ss Peeks 

Totals 505,164 34,416 2,798 221 $42,599 


— 


Source: Data summarized from Daniel, Mann, Johnson, and Mendenhall, Study of Federal 
Public Land Laws and Policies Relating to Use and Occupancy, A report prepared under contract 
with the Public Land Law Review Commission, vol. IV, pp. A-13 through A-47, (Los Angeles, 
1969.) . 
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the Estes Park-Roosevelt National Forest exchange, and PL 87-175) ac- 
counted for an additional 64,120 acres. Sales by the Bureau of Land Man- 
agement under the Small! Tract Act totaled 142,303 acres. Sales under the 
Recreation and Public Purpose Act covered 47,810 acres while state indem- 
nity grants to Arizona and New Mexico accounted for 13,157 acres. 


A group of four laws: involving lands associated with national parks 
(Point Reyes National Seashore, 6,200 acres; Carlsbad Caverns National 
Park, 2,577 acres; Roosevelt National Memorial Park, 185 acres; and 
Rocky Mountain National Park, 185 acres) accounted for 9,147 acres of 
disposals. An area of 6,717 acres was conveyed to the city of Henderson, 
Nevada, by P.L. 522 of 1956. Some 6,171 acres were disposed of by the 
Bureau of Land Management and the Forest Service for airport sites under 
the Federal Airport Act, and 5,767 acres to the Colorado River Commission 
under P.L. 86-433. 


Much smaller acreages’ were disposed of under the Public Land Sales 
Act of 1964 (757 acres), the Townsite laws (591 acres), the Color-of-Title 
Act (283 acres), the Mining Claims Occupancy Act (159 acres), the Cemetery 
Sales Act (105 acres), the Submarginal Land Purchase Exchange (Soil Con- 
servation) provisions of the: Bankhead-Jones Act (185 acres), the Navajo 
Indians exchange (200 acres), the Transportation Act (80 acres), the Schools 
and Mission grant (4 acres)’, and the Oklahoma Homestead Act (30 acres). 
An area of 2,377 acres: was conveyed to the Yaqui Indians of Arizona under 
Private Law 88-350. Small acreages were disposed of under five other 
private laws—Private Law 854 of 1954, 124 acres; 87-183, 10 acres; 
88-252, 179 acres; the Valentine Scrip law, 37 acres; and 87-175, 1 acre. 


Only three of the 32: acts relied upon for disposal authority were used 
by more than one agency. The Bureau of Land Management and the Forest 
Service made joint use: of the National Forest Exchange law. These two 
agencies also disposediof lands under the Federal Airport Act. The Bureau 
of Land Management and the Bureau of Reclamation made small disposals 
under the Townsite laws. Altogether, the Bureau of Land Management 
relied upon 23 laws imits:disposals during the ten-year period as com- 
pared with seven for the» Forest Service, three for the National Park Serv- 
ice, and two for the Bureau:of Reclamation. 


Aclassification of’ the:intended uses of the disposed lands is reported 
in Table 10. Some 321i,339)aeres or 59.2 percent of the disposed area was 
classified for residential'use, Light industrial and commercial classifica- 
tions were assigned to:136,577 acres, heavy industrial use to 11,960 acres, 
andicommunity uses to»30}485 acres. A total of 6,087 acres was classified 
for transportation use, 124:acres for water transmission, 13,633 acres for 
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education-science-research uses, and 22,394 acres for nonfederal gov- 
ernmental uses, 


Of the public land disposals handled by the Bureau of Land Manage- 
ment, most of the 241,075 acres exchanged under the Taylor Grazing Act 
were classified for residential use while 108,512 acres were classed as 
light or heavy industrial lands. Most of the 142,308 acres sold under 
the Small Tract Act were classified as residential although some lands 
were listed for industrial use. More than half of the area disposed under 
the Recreation and Public Purpose Act was listed for community use. 
Some 48,590 of the 51,505 acres disposed under the State Indemnity and 
Selection Act, the National Forest Exchange acts, and the Point Reyes 
National Seashore Act were classed for residential use. The area trans- 
ferred under P,L. 86-433 to the Colorado River Commission and under 
Private Law 88-350 to the Yaqui Indians was Classified mostly for light 
industrial and commercial use, the 8,077 acres disposed of under P.L, 
922 of 1956 and P.L. 88-73 for nonfederal governmental use, the airport 
site disposals for transportation uses, and most of the remaining small 
sales for residential and industrial uses. 


Most of the land disposed of by the U., S. Forest Service was for 
community uses. The lands exchanged by the National Park Service were 
classified for transportation, light industry-commercial, and government 
Occupancy uses. The areas disposed of by the Bureau of Reclamation, in 
turn, were designated as for townsite and community uses. 


Daniel, Mann, Johnson, and Mendenhall reported that it was not pos- 
sible for them to compare the disposal prices secured for the public lands 
with the prevailing market prices associated with sales of similar private 
disposals. They conclude, however, that: "Generally speaking, Federal 
charges appear to be lower than State and private disposals, "63 


83 Thidem vols Tp piell=80! 
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‘Table 10. Classification of Public Lands Disposed of by Four Federal Agencies 


by Intended Use of Lands, Contiguous United States, 1958-67 
eeeaeaeaaeaeayyeE~E~E~uAy»RRyyyy<—m<AnDDpSoOSESSSS 








Use 4838 1959 1960 1961 1962 1963 1964 1965 19 66 1967 mee) 
Transportation 4101 360 307 320 1; 178 61,175 234 — 791 -- 1/621 6,087 
Water transmission a= -= a “= ~ = 64 60 m= ~= 124 
Residential 40,175 $6,557 70,118 39,387 25,574 26,849 21,399 21,421 11,841 8,018 321,339 
Light industrial/ 

commercial 85,818 7,229 5,765 1,436 2,033 1,126 22,430 1,990 3,400 5,350 136,577 
Heavy industrial 2,032 108 421 24 2,221 217 380 2,901 1,393 2,263 11,960 
Community 819 1,861 1,808 2,628 1,463 .3,032 6,821 10,667 670 716 30,485 
Education/science/ 

research 988 1,847 2,494 691 301 350 1,806 1,550 1,072 2,334 13,633 
Other nonfederal i 

government “= 320 861,782 955 641 4,087 80 4,330 3,466 6,733 22,394 
Total’, all uses. 129,933 68,282 82, 695. 45,441 33,411 37,036 53,214 43,710 21,842 27,035 542,599 


a 


Source: Daniel, Mann, Johnson, and Mendenhall, Stud of Federal Public Land Laws and Policies Reiating to Use 
and Occupancy, vol. IE, p. X-#. 





III, EVALUATION OF PUBLIC LAND DISPOSAL TECHNIQUES AND PROCEDURES 


Emphasis is given in this chapter to four important aspects of public | 
land disposal policy. Consideration is first given to the goals of land 
policy and to their applications to public land policy and to public land 
disposal policy. Attention is then focused on the principal economic and 
social considerations that affect land disposal policy. With this back- 
ground, the public land disposal techniques and procedures now in usé 
are evaluated in light of certain economic and social criteria, and major 
problem areas in public land disposal policy are identified. 


A. Goals in Land Policy 


Policy may be defined as a settled or defined course of action adopted 
and followed by a government, a group, or an individual. It calls for both 
a strategy of action and a sense of direction. Land policies naturally 
relate to policies concerned with the use, ownership, or management of 
land resources. 


People have long been concerned about land policy issues because 
their livelihood and welfare is intimately associated with the availability 
of land and land products. On the national and world front, land policies 
relate to a wide gamut of problems ranging from crowding in the urban 
ghettos and reservation of open spaces around the cities to the devising 
of new agricultural land settlement programs and the reservation of wilder- 
ness areas. 


What are the goals of land policy? This is not a question for which 
one can supply a stock answer. The goals vary with the objectives of the 
people involved. They can vary over time with changing conditions. Con- 
flicts frequently develop when two groups operate with different goals or 
when goals that were quite acceptable at one period of time or under one 
set of circumstances are applied at another time under different circum- 
stances. 


From a political point of view, it Huy be aiyued that land policy and 
policies in general should work to the "public interest," A review of the 
literature on this subject shows that there are many different formulations 
of what constitutes the public interest. One author has divided the theorists 
on the public interest into three classes: the Rationalists, the Idealists, 
and the Realists. The Rationalists find their criteria for the public interést 
in the voice of the people, in acceptance by the majority. The Idéalists 
“support the true interests of the public which do not necessarily coincide 
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with the interests of the public as perceived by the public itself. ... 
[They] believe that the public interest reposes not in Riva positive law 
made by men, but in the higher law, the natural law. ' The Realists, 

in turn, assume that "the function of public officials (both political and 
bibdenieraticl is to engage in the political mediation of disputes; the goals 
of public policy are specific but in conflict. nd This author concludes 
that there is no well developed theory of the public interest in political 
science theory. 


From the standpoint of economic theory, the ideal land pelicy can be 
viewed as that policy which contributes to the optimum allocation of the 
factors used in production, In an overall social welfare sense, this opti- 
mum allocation of factors comes when the marginal social benefit (the net 
benefit to society from increments of output = the mafginal value product 
(the value of the product associated with the last unit of input) = the mar- 
ginal private revenue (the revenue received by the prdducer for producing 
or selling the increment of product) = the marginal private cost (the cost 
to producers associated with production of the last iricrement of product) = 
the value of the marginal factor (the cost associated with use of the last 
physical increment of the factor of production) = the marginal social cost 
(the sacrifice to society from use of the last input here rather than else- 
where. )3/ This concept of equi-marginal relationships or welfare equations 
provides an abstract, idealized model that is useful in economic thinking 
but which is quite impossible of attainment without perfect foresight and 
perfect knowledge. It provides an abstract guide to the measurement of 
optimum social welfare but is of little help to the practical administrator, 


A somewhat simpler formulation is suggested by Schickeie's designa- 
tion of "maximization of social product over time" and "optimization of 
income distribution among people" as the twin master goals of economié 
policy. 4/ With these goals, man tends to accept a "productive" norm 


a Glendon Schubert, The Public Interest (Glencoe, illinois: Free 
Press, 1960), p. 200. 


V yid, ] p. 26, 


3/ See Abba P, Lerner, The Economics of Control: Principles of Wel- 


fare Economics (New York: Macmillan, 1947), pp. 75-77, 

4/ See Rainer Schickele, "Objectives in Land Policy, " in Land Problemg 
and Policies, ed. by John F. Timmons and William G. Murrav:(Anies: fowa 
State College Press, 1950), pp. 6-10. : 
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which causes him to favor maximization in the production of goods, serv- 
ices, and satisfactions. On the income distribution end, he deals with 
two conflicting norms—a "contributive" norm under which each person re-~ 
ceives in accordance with his contribution to the total social product and 
a "subsistence" norm under which everyone is entitled to some minimum 
adequate standard of health, nutrition, clothing, housing, education, etc, 


A less abstract approach in identification of the goals of land and 
other policies involves the designation of specific policy goals. Johnson, 
for example, highlights eight specific goals in land policy. They are? 
(1) military security; (2) political stability, (3) maximum national produc- 
tion, (4) maximum income, (5) economic security and stability, (6) indi- 
vidual freedom, (7) conservation of human resources, and (8) conservation 
of natural resources. : 


The three economic formulations cf policy goals described above have 
as much application to general economic and governmental policies as to 
land policies. Arestatement of these goals in terms of specific land policy 
objectives accordingly is needed if land policy goa!~ are to provide a 
helpful guide in future policy formulation, An example is provided in the 
area of land tenure policy where considerable thought has been giveti t6 
the identification of national and international policy goals. 


Five specific goals underlie the recommendations now advanced in 
land tenure policy. These goals operate within the broad context of 4 
master policy goal which calls for attainment of widespread opportunities 
for higher and more satisfying levels of living for all of a nation's citizens. 
Within this context, the goals of land tenure policy call for: 


1. Widespread distribution of ownership, operatorship, Occupancy 
and use rights among the citizens who wish to ‘exercise these 
rights; 

2. Land holdings of appropriate size and productive potential to 
permit a maximizing of production opportunities} 

3. Orderly and equitable operating arrangements that éncourage éf- 
ficiency in land resource use; 

4, Arrangements that offer economic opportunities, security, and 
stability to land operators; and | 

5S. Arrangements that lead to desired development and/or conservation 


3/ See V. Webster Johnson and Raleigh Barlowe, Land-Problems and 
Policies (New York: McGraw-Hill Book Company, 1954), pp. 8-13. 
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of land resources and contribute to appropriate levels of area re- 
source development and regional economic growth, © 


Past implementation of these goals has had a marked impact upon the 
nation's public land policies, Acceptance of the concept of widespread 
ownership influenced the nature of the nation's land sales policies during 
the 1800's and eventually favored acceptance of the Homestead laws. 
Consideration of the subject of appropriate size of holdings brought reduc- 
tions in the size of the minimum size of tract offered for sale, establish- 
ment of a 160-acre limit on regular homesteads, and finally the acceptance 
of general limitations on the acreages individuals could acquire from the 
Government. Emphasis on efficient land use and arrangements that provide 
economic opportunities to operators have provided the basis for public land 
disposal, reclamation, public credit, public research, and information ex-. 
tension programs. Similarly, the conservation and resource development 
goals have prompted forestry, mineral, soil, water and other resource 
conservation programs and have stimulated interest in programs for the 
physical and economic development and redevelopment of rural and urban 
areas, 


Although best consideréd as goals of land tenure policy, the above 
goals can also be applied to land use policy and land policy generally, 
particularly when emphasis is given to the policies that affect lands held 
in private ownership. Thus one might argue that these are the goals that 
have guided American land policy through much of the nation's history. 
Careful consideration of the goals, iowever, shows that they assume thé 
desirability of private land ownership. They fail to give full recognition 
to the fact that some types of land are not well suited to private owner- 
ship and that public land Ownership and management programs are needed 
under certain circumstanceés to facilitate attainment of. public and social 
goals. be 


Realistic appraisal of the balance between public and private land 
ownership in the United States shows that a high proportion of the public 
lands are public because private operators did not move to acquire them 
during the many years when they were readily available through purchase 


&/ See Raleigh Barlowe; Land Resource Economics (Englewood Cliffs 
N.J.: Prentice-Hall, Inc. ; 1958), p. 435; Rainer Schickele, "Theories 
Concerning Land Tenure," Jourr | (December 1952), 
734-44; John F. Timmons, "Land Tenure Policy ets " Journal of Land | 
and Public Utility Economics, 19 (May 1943), 165-79; and Conrad Hammar, 
"The Land Ténure Ideal," Journal of Land and Public Utility Economics , 19 
(February 1943), 69-84, : 








or homesteading. Public land management programs have since been devel- 
oped for application to these lands and the popular concept of a national 
goal of almost complete private ownership of land has given way to a con- 
cept that idealizes private ownership with some types of land:uses (e.g., 
farms, residences, commercial and industrial uses), public ownership of 
certain other land uses (e.g., public building sites, highways, defense 
areas, parks and wilderness areas), and a combination of private and 
public ownership of a middle grouping of uses such as forests, grazing 
lands, and urban parking areas. 


Acceptance of considerable public land ownership as a constituent 
part of the American land use picture calls for recognition of specific 
policy goals associated with the administration and management of the 
public lands. These goals include: 


1, Retention in public ownership of lands needed for national govern- 
ment purposes and also those lands whose highest and best use 
over time can best be achieved through public ownership, with 
disposal to other units of government or to individuals of those 
lands whose highest and best use over time can best be achieved 
under nonfederal governmental or private ownership. 

2. Classification of the public lands according to use potential, and 
management of those lands that have a potential for producing raw 
materials, services, or satisfactions of economic, social, or 
esthetic value as productive resources with the greatest managerial 
emphasis going to those lands that provide the highest net returns 
and less emphasis given to those that cannot support the costs of 
management. 

3. Recognition of the far-flung possibilities of multiple use manage- 
ment with the placing of managerial em»hasis on those single uses 
or combinations of uses that promise to provide the highest 668= 
nomic, social, or esthetic benefits relative to cost. | 

4, Conservation of natural resource values with recognition of the 
preservation goals associated with some types of resources (e, Os} 
antiquities, wonders of nature, wilderness areas) but with general 
emphasis on the rational and productive management and use of 
renewable and nonrenewable resources for the satisfaction of 
human wants and needs. 


These policy goals are concerned with the holding and use of the 
public lands. The first goal deals in part with the public land disposal 
policy, but the general concern is with managerial goals.’ Again, when t¢ 
consideration is focused on the goals of a particular aspect of policy such _ 
as public land disposal policy, some reformulation of the goals is necessary. 
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The precise goals of public land disposal policy are provided in the 
answer to the question: What should a good public land disposal policy 
do? Several answers are possible. The following items provide a sug- 
gested framework for the development of future disposal policies, 


1, Public land disposals should be governed by the public interest 
that is, those lands that are needed for Federal public use-and 
those whose highest and best use over time can best be attained 
under Federal management should remain as public lands while 

_ those whose highest and best use can best be attained under non- 
federal governmental or private ownership should be offered for 
disposal, 

2. Lands should be sold at their fair market values under equitable 
marketing arrangements. The need for free grants to stimulate 
land settlement has ended in all of the states except Alaska. 
Buyers should expect to pay the fair market value for any public 
lands they receive. Any other policy would be inequitable to other 
land owners. Credit and delayed payment arrangements should be 
continued with some types of disposals. 

3. Consideration should be given in land disposals to the encourage 
ment of exchange and sales arrangements that will facilitate the 
efficient management of the areas remaining as public lands, pro- 
vide individual buyers with units of efficient size or add to the 
economies of scale with which they operate, and avoid favoritism 
to individual buyers—particularly to buyers who enjoy monopoly 
positions or who operate as land speculators, 

4. Insofar as public lands are available for disposal, their disposal 
should be oriented to local community needs and policies, Digs- 
posal arrangements should add to the property tax base of Ideal 
governments and contribute to area resource development and ¢om- 
munity or regional economic growth. Lands should be disposed of 
only for uses envisaged by community master plans and authorizéd 
by local zoning ordinances. 

5. Land disposal arrangements should bé simple, readily inderstand-= 
able, and easy to administer. Examination and classification of 
the disposed lands is essential s6 that the Governnient may know 
what it is disposing and! the purpose for which the lands are béing 
acquired, Reservations; and future use restrictions may be used, 
but care should be taken: to. minimize the time and cést associated 
with the administration, offland disposals, 


Economic and Social Considerations Affecting Disposal Bolic 4 





Public land: disposal policy involves the ‘shifting of land areas from 
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Pederal to other ownerships. Disposal transactions frequently lead io 
changes in the use of land and may result in the initiation of various new | 
land developments, These changes and the disposal policies that make 
them possible naturally involve the interaction of many economic and 

social considerations. It would be difficult, if not impossible, to discuss 
all of these considerations here. Some of the more significant ones, how-= 
ever, can be highlighted with discussions of the impacts they have on five 
selected aspects of disposal policy. These five topics, the first four of ~ 
which are keyed to specific objectives in disposal policy, are: (1) securing 
the highest and best use of land, (2) maximization of sales receipts, (3) 
promotion of efficiency in operations, (4) contributions to area development, 
and (5) conservation of natural resource values. 


Securing the Highest and Best Use of Land 


Highest and best use is an often expressed goal in land use. In pfé- 
cise terms, highest and best use exists when a given land area is used 
for that purpose for which it can produce the highest net return (land rent) 
after adequate payment is made for the costs associated with all of thé 
other factor inputs used in the production process. 


Many different uses can be made of land, but different land areas 
cannot be used equally well for all land uses. Two important factors, 
land quality and accessibility, determine the use-capacity of land and 
its relative ability to produce land rent in different uses under any giVéh 
production circumstances. Land quality involves factors such as fertility, 
favorable climatic conditions, topography, and the presence or absencé 
of esthetic values. Accessibility is concerned with the location of land 
areas relative to markets, transportation and con.munication facilities, 
and, under some circumstances, is more concerned with time-distances 
than linear distances. 


Different land areas vary greatly in their quality and actessibility 
attributes, in the overall use-capacities they have for different larid uses. 
Those lands with the highest use~capacities are able to produce rents 
(surpluses above the costs associated with the nonJand inputs used in 
production) for any of several uses while lower grade, more poorly located 
lands frequently can be used to advantage in only 4 jeM lises or may &&tus 
ally be submarginal for any use in current demand. i 


VY vor a more detailed discussion of this subject, see Barlowe, Land 


Resource Economics, pp. 12-15 and 150-75. 


With the operation of a marketplace economy, land owners tend over. 
time to use their land for those predominant uses from which they can pro- 
duce the most land rent. 8/ These are the highest and best uses of land. 
They are favored because they represent the operator's best alternative 
for maximizing his net returns, They are the uses that justify the highest 
rental rates under leasing arrangements; and, with the capitalization of 
land rents into land values, they are the uses that give rise to the highest 
land market values. 


Throughout the history of the United States, the development of raw 
lands along the frontier often involved a succession process under which 
lands graduated from one highest and best use to another as land settle- 
ment, the provision of roads and other internal improvements, and the de- 
velopment of markets made new and higher uses profitable. Wild lands,. 
for example, have shifted successively into grazing areas, wheat fields, 
more intensively cultivated uses, residential subdivisions, and finally 
sites for commercial development, At each successive step, the land may 
have been at its highest and best use. The new uses did not become _ 
higher and better uses until population pressures, new technologies, and 
market conditions created an effective demand for their utilization in these 
uses. 


A high proportion of the large area now classified as public lands in- _ 
volves areas of relatively low use-capacities which have values for only 
a limited number of uses. From an economic point of view, many of these 
lands were of marginal or even submarginal value at the time when they 
were withdrawn from public entry. Had this not been the case, someoré 
would most likely have claimed them while they still had the opportunity, 
This situation has changed with some, although not necessarily with all, 
of the public lands. Increasing population numbers, rising demands for 
land and the products of land, higher incomes, communication and trans- 
portation improvements, and the development of new technologies have 
brought higher prices for land products and have pushed back the extensive 
margins of land use. As aresult, many areas involving lands of relatively 
low use-capacities have become supramarginal for uses such as grazing, 


ne Most land uses involve some mixture of complementary uses. A 
residential lot, for example, will have areas used for parking, open spacé; 
recreation, and possibly even for gardening as well as for residential use, 
A farm will have workshops, lanes, pastures, woodlots, and frequently 
idle land as well as cultivated fields. This situation makes it necessary 
to place the emphasis in analyses on predominant rather than individual 
uses. 
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farming, or forestry. Community growth along the public lands frontier has 
created demands for the shifting of once low-valued lands to potential resi- 
dential home sites. Discoveries of oil and minerals and technological de- 
velopments that have affected the demands for these products have given 
some areas values that were not recognized earlier, 


Multiple use considerations also have added to the values associated 
with the public lands. Multiple use possibilities exist on both public and 
private lands whenever they can be managed to produce joint or separate 
products from two or more uses. Multiple uses exist with forest lands, 
for example, when forests are managed to provide commercial timber growth, 
wildlife and game, Opportunities for recreation, grazing for livestock, and 
watershed protection values. Insofar as productivity is the goal, wise 
management calls for recognition of multiple use possibilities. Both the 
public resource manager and the private operator will favor multiple use 
combinations when the rent represented by the surplus of combined value 
of products received above production costs paid exceeds the rents and 
profits that could be associated with single uses. 


Highest and best use is most easily visualized in a marketplacé econ- 
omy where the rental values of different tracts of land can be quantified in 
dollar and cents terms. With the increasing affluence of the America ites 
public, more and more emphasis has been given to the service and ésthelic 
values associated with the public lands. Recognition of these values 
complicates the determination of highest and best uses bécause highest 

uses can no longer be measured simply in dollars of land rent. Rental 
values must now be viewed as the sum of economic values plus the extra- 
market social values. These extra values tend to be intangible, are 
usually hard to quantify, and may involve wide disagreements as to actual 
worth. It is difficult, for example to place an accepted value on the 
preservation of a scenic vista, the maintenance of open space, or the pro- 
tection of a wilderness area. Environmental purists usually associate high 
values with these uses while the commercial forester or miner whd waits 
to use the same lands for other purposes may assign little or no value to 
them. 


Consideration of intangible service and esthetic values in conibination 
with the multiple use concept often tend to favor public rather than private 
ownership of the remaining public lands. It is assumed that the | public is 
more willing and able to accept land rental values for poss ible scenic at~ 
tractions, recreation values, and open space opportunities than private 
owners would, and thus that the actual value of the land for publie usés 
exceeds its value for private uses, Also, the public can consider the full 
spectrum of Ade use benefits along with their costs while private 
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operators are inclined to consider only the direct economic benefits and 
costs that affect them. The private operator's outlook is often clouded by 
a frequent disassociation of benefits and costs under which the public may 
be the chief beneficiary of his inputs to produce benefits such. as additional 
wildlife or recreational opportunities while the operator bears the full cost. 
Private operators are justifiably reluctant to make substantial investments 
for items for which they can expect no material benefit. A possible solu-. 
tion for this problem could involve compensation of private opsrators for 
the provision of desired currently uncompensated benefits. 


Multiple use is a desirable economic and social goal as long as it 
leads to optimization of social benefits over time. There is a danger, 
however, that it may be accepted as a fetish under which multiple use is 
pushed for its own sake. This approach cannot be justified when it ignores 
the facts. Some uses of land conflict with each other and cannot operate 
alongside each other without decisions that favor one over the other. No 
good reason exists for the joint use of lands for many purposes unless the 
product of the joint uses has a higher social value than that that can be 
secured from single uses or from alternative combinations of joint uses. 
With the highest and best use concept, managerial emphasis should always 
be given to placing emphasis on that predominant single use or combination 
of uses that will produce the pegneet net return of economic and social 
benefits. 


Maximization of Sales Receipts 


Maximization of economic returns is an often expressed goal of our 
capitalistic system. With this goal, it may be assumed that the Govern- 
ment should try to maximize the returns it receives from the disposal of 
public lands. In actual practice, the maximization principle has received 
only limited emphasis in public land disposal policy since 1800. 


Cash receipts was a leading objective of the nation's early land nates 
laws, but real questions may; be raised as to whether this was ever truly 
accepted as a prime objective. Provisions for reducing the prices at which 
public lands were offered for sale were enacted in 1800 and the cash re- ; 
ceipts objective was gradually, eroded away during the next several decades, 
Congress never really faced) up to the possibility of deVising a land sales 
system that would maximize. returns to the Government. No effort was 
made to classify lands according to their use values. Millions of acres 
were brought into the market. all along the frontier before an effective de- 
mand existed for their rapid purchase and settlement. With millions of 
acres available, buyers had: little need to bid up prices at the auctions, 
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In practice, the Government followed a sales policy that depressed its own 
market and received far less receipts from the sale of its lands than it 
otherwise could have received. Its policies, however, favored the rapid 
exploration and settlement of the West and promoted a faster rate of na- 
tional economic growth than might otherwise have occurred. 


A more realistic maximization policy can be advocated today because. 
times have changed. The era of agricultural settlement and the develop- 
ment of lands for agriculture in the 48 contiguous states should be near its 
end. Provision of free homesteads is largely a carryover of past policy 
and has little meaning or justification in today's society. Those individuals 
who acquire land from the Government now should expect to pay its full 
commercial market value. Provision of lands at lower prices involves un- 
justified subsidies to the beneficiaries and inequities to other operators 
who must pay the full market price for the lands they use. 


When one considers the economics of price determination, it is cus- 
tomary to think in terms of pricing in a competitive economy. 2/ Under 
these conditions, prices are established by the interaction of supply and 
demand conditions. Several suppliers of the product marketed are willing 
and able to supply increasing quantities of the product for sale at a schedule 
of increasing prices while several buyers are willing and able to purchase 
more and more units of the product at a schedule of decreasing prices. 
Bids and counterbids are made until agreement is reached on 4 price at 
which the sellers are willing to offer the same amount of the product as 
the buyers are willing to purchase. 


Variations of this market situation arise when the number of buyers or 
‘sellers is limited or is reduced to one. Under these conditions, collusion 
or monopolistic practices are possible. A single seller or a single buyer, 
for example, may dictate a high selling price or a low purchase price. 
This pricing decision may limit the quantity of product traded but still re- 
sult in high economic benefits to the monopolist. 


The sale of the public lands has never really fit the economic models 
for selling under competitive or limited competitive conditions. Land lacks 
the high mobility assumed for the economic condition of perfect competition. 
The public lands are immobile and fixed in location and must be sold where 
they are. Most of the lands that remain in public ownership and which are 


t s 
9/ For more discussion of pricing under competition and limited competi- 
tion, see Marion Clawson and Burnell Held, The Federal Lands (Baltimore: 
The Johns Hopkins Press, 1957), pp. 195-204. ! 
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subject to disposal today are remnants from earlier sales. Most of them | 
are located at considérable distance from the nation's population centers, 
Their highest economfé values can usually be realized by Only a small 
number of operators who frequently reside in neighboring communities, 
This definitely limits the number of potential buyers, Moreover, the Gov- 
érnment is the only seller and it has often fallen back on a system of ad- 
ministered prices; 


Imperfections in the market have kept the pricing of public land dis- 
posals from identifying closely with the marketplace model, The sales 
procedures used during the 1800's provided little incentive for counterbid- 
ding of prices above the minimum level, and bidding was eventually aban- 
doned on farm lands, Mineral rights were sold at a fraction of their value 
and grazing rights leased at a nominal price. Recreational uses of the 
public lands were allowed without cost. As the only seller, the Govern- 
ment has often used a system of administrative prices which observers 
frequently describe as low relative to open market prices. Still, on occa- 
sions, it has found so few bidders that special incentives have been needed 
to induce sawmills and other users to move into areas so that: rent might 
utilize products of the public lands, 10 


Maximization of sales receipts is a desirable goal in land disposal 
policy. Acceptance of this goal, however, does not alter the realities of | 
the public land disposal situation. Competition in bidding can be expected 
for some resources which are in high demand such as oil leases and timber 
cutting permits and these use privileges should continue to be sold to the 
highest bidders. But a highly competitive market is not apt to develop 
with the disposal of lands. As in the past, this resource will be sold 
largely to local peoplé; The lands in question should be sold at thelr 
fair market appraised values with possibilities of higher bids if competi- 
tion exists. Subsidies in the form of low appraised values should bé 
avoided. Negotiated sales involving requests from prospective buyers 
for particular tracts of public lands and the possible seeking Out of possi« 
ble buyers for lands that the Government expects to offer for sale will 
probably continue to fulfill a meaningful role in the disposal process; 





Promotion of efficiéney in resource use is one of the most easily viss 
ualized goals of public land disposal policy. As has been pointed out, 


10/1 ig. , pp. .195=233. 
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most of the land area which remains in Federal ownership represents rem-. 
nants of public domain lands that were long open for sale, homesteading, 
and state selection. Withdrawal of the remnant tracts from public entry 
left the Federal government with numerous scattered and checkerboard-type 
holdings that do not provide the contiguous blocks which are necessary 
and desirable for unified management, Considerable progress has been 
made by the Bureau of Land Management, the U. S, Forest Service, and 
other agencies in exchanging selected tracts of mostly isolated and rem- 
nant holdings with the states and individuals in exchange for tracts of 
similar value which can be blocked in with Federal holdings. 


Land exchanges provide a highly rational solution to an irrational land 
management situation. When both parties have isolated lands that the © 
other wants, land exchanges provide an ideal setting for transactions under 
which both parties can benefit. Unfortunately, however, suspicion often 
lurks in the wings with the common belief that one party cannot benefit 
without the other losing. Even when both parties benefit by securing lands 
they want and need by giving up lands to which they attribute lower values, 
both are apt to be accused of trading away valuable resources for a pittance. 
Another type of problem arises when the prospective owner who wants and 
needs the lands available for exchange has no lands that can be traded to 
advantage and must enter the land market to buy lands for this purpose 


Exclusive reliance on exchanges-as a means for blocking in holdings 
provides a slow answer to an inefficient land management problem. Poten- 
tial receivers of isolated tracts may be willing to purchase other tracts 
desired by Federal agencies for exchange purposes. The process, however, 
is involved. A more direct solution that would permit the outright sale of 
isolated tracts and use of the sales receipts to buy needed lands for the 
blocking in of Federal holdings could bring faster results and obviate sd6mé 
of the criticisms now directed at land exchanges. 


A second aspect of the promotion of operating efficiency issue involves 
the potential effects of land disposals on economies of scale. This issue 
involves the relative efficiency with which business enterprises can carry 
on their operations. Economies of scale are said to exist ‘f average costs 
per unit of production can be lowered by increasing the size of the land 
holding or business. If an operator of 160 acres, for example, has sutfi-+ 
cient managerial ability, machinery, and labor supply to handle 240 acres, 
the addition of 80 acres to his present holding can represent an econoniy 
of scale. By increasing his production opportunities without commensurate 
increases in production costs, the operator can now produce at a lower 
average cost per production output unit. Additional economies can be 
realized by adding to the size of the holding uniil an optimum size (lowest 
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average cost point) is reached. Additions to size beyond this point in- 
volve diseconomies of scale if they create management or other problems 
that lead to higher average costs per production output unit, 


Technological developments in recent decades have favored a trend 
towards operating units of larger and larger size. This has been true of 
business generally but particularly true in agriculture, The average size - 
of farms in the United States increased from 138.5 acres in 1910 to 300.3 
acres in 1964. In the West where most of the public lands are and where 
average farm sizes are influenced by the presence of large ranches, aver- 
age farm sizes rose from 296.9 acres in 1910 to 1,141.9 acres in 1964, 


Economies of scale associated with mechanization and scientific 
farming have outmoded historical concepts of farm size adequacy such as the 
160-acre homestead unit and even the 160-acre limitation on reclamation 
holdings. Naturally, it is not possible for the Government to go back and 
correct the sizes of its earlier land grants to settlers. A correction process 
has been proceeding for many years in most agricultural communities through 
the buying and selling of farm lands. Farms have benefitted from consolida- 
tion and earlier farm units have disappeared as farm lands have changed 
hands and additional lands have been added to existing farms to make them 
more viable economic units. 


An economic need to add land to farms, ranches, and other enterprise 
holdings located near or contiguous to public lands should be recognized 
in public land disposal policies. Offers to sell to the operators of existing 
holdings can often add to their production potentialities, Offers to sell to 
small landholders can add to their abilities to compete on a more even basis 
with larger operators. The offering of lands in these cases should not ba 
interpreted as charity or favoritism. The Government would only be filling 
the function that private land owners would play if the public lands were 
in private ownership. 


Desirable as the disposal of lands may be to the private business 
economies of nearby owners, it must be remembered that the Government 
too has an economy of scale problem. The administration of public landg 
also involves managerial economies. Piecemeal disposal of tracts of latid 
to nearby owners can disrupt and even riddle a public land manageiient 3 
program, Before agreeing to thé disposal of lands, the Federal agericies 
should carefully consider the importance of each tract to their own opéra- 
tions. It is desirable public policy to dispose of lands that can add to 
the economies of scale of nearby operators if this eases the problems of 
Federal land administration. It is not good policy if the disposals result 
in diseconomies for the management programs applied on the remaining 
public lands. 
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Contributions to Area Development 


Promotion of local area development and regional economic growth 
has long been accepted as either a tacit or an expressed goal of public 
policy. Throughout the early land disposal period, it was assumed ‘that 
the sale of the public domain would lead to land settlement, the rise of 
communities, the provision of internal improvements, and the development 
of thriving economies. 


Rétention of large blocks of land as public lands has closed the door 
to continuation of this earlier process. Communities have developed 
nevertheless because the public lands have provided employment for 
workers in forestry, grazing, recreation, and other lines of endeavor. 

With these communities, public land disposals are sometimes needed to 
provide additional lands for community growth or for community service 
areas, Land disposals for this purpose are easily justified. Aless con- 
clusive case exists for the disposal of lands for the founding or expansion 
of local businesses which may add to community development and area 
economic growth. 


Sound arguments can be advanced for making public lands available 
for community development purposes in those cases in which they are | 
needed and in which they can be spared from Federal ownership. It should 
be recognized, however, that the availability of additional land is seldom 
a critical factor in the promotion of community development or area eco- 
nomic growth. Infusions of capital and the creation of jobs and economic 
opportunities are the items most needed to stimulate economic growth and 
development. Government programs to construct power installations and 
irrigation projects or to locate government plants in an area can do miich 
more for local area growth than the provision of driblets of public lands, 


Community development and economic growth possibilities are ass6-= 
ciated in most cases with continued Federal administration of the publié 
lands. Forestry, grazing, and mining operations can and will continue 
to support local communities and thriving towns in some areas. Recrea- 
tion developments associated with parks and other recreational area vis-~ 
itations, summer homes, hunting, fishing, and winter sports also can 
provide important contributions to local growth. 


The real hope of many communities located near the public lands for 
development and growth must involve an intermixture of public and private 
action. Growth will come with the development of both public and private 
programs, and concerted planning operations involving the cooperation of 
the Federal land management agencies and local leaders should be expected 
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and encouraged. Fulfillment of these plans will call in many cases for 

the sale of public lands. These disposals should be made when they op- 
erate in the best interests of the Government, the local communities, and 
the private operators who will often receive the lands. In its disposal of 
public lands for this purpose, however, the Government should insist that 
the lands be used in accordance with the master plans developed by local 
planning bodies and that their use be directed by local land use ordinances. 


Conservation of Natural Resource Values 


Conservation involves the wise use of resources over time. From an 
economic and social point of view, "it deals with public and private deci- 
sions concerning the allocation of resources between the present and the 
future and with policies and actions that are designed to increase the 
future usable supplies of particular resources. It involves the when of 
resource use, "t+ | 


Conservation decisions take many forms. When they deal with the 
public lands, they are far more apt to be concerned with present and future 
management problems than, with the disposal of lands. They center for 
the most part in questions. of how biological resources such as forests, 
grass, and wildlife, and fund resources such as oil, minerals, and won- 
ders of nature can best be enjoyed, used, and managed. Resource con- 
servation considerations are involved when decisions are made to lease 
lands for oil drilling rather than hold them for later use, to postpone the 
sale of timber cutting rights on a given tract of forest for ten years, td 
carry on forest planting operations, to make upward or downward adjust- 
ments in grazing permits, to promote range improvement practites, or td 
preserve certain natural resource areas in their pristine form rather thar 
open them for development and general use. 


The applicatior: of conservation decisions to land disposal decisions 
is less direct. The conservation issue cannot be avoided, however, be- 
cause public agencies, the. general public, and individual dperators all 
have concerns about how resources are used over time, Resdurce con= 
servation is a matter of concern to everyone, but some individuals and 
agencies have higher time-preference rates and more interest In early 
realization of the benefits. that can be secured from resource exploitation 
than others. Some operators. have shorter planning horizons than others; 
and some operate under circumstances that favor disinvestments rather 
than investments in resource.conservation., 


al / 


Barlowe, Land Resource Economics, p. 284, 
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From the time of the first conservation movement (1890-1910) on, it 
has often been argued that the Government must assume the responsibility 
for conserving forests and many other resources. Fears have been ex- | 
pressed that private businessmen cannot be trusted with this responsibil- 
ity. In practice, it should be recognized that the Government's responsi- 
bilities in the conservation area are nothing more than what individual 
citizens have delegated to it. Governments can carry on resource exploita- 
tion and scorched-earth programs as effectively as individuals, and indi- 


viduals often show more fervor for conservation practices than public agencies. 


Education proyrams have done much to change the attitudes of private 
operators concerning the desirability of conservation as compared with 
exploitive practices. Commercial farmers, ranchers, and foresters now 
have a high appreciation of the need to conserve their soil and waiter, 
range, and forest resources. For them, conservation has become a matter 
of sound business. Some operators are leaders in the present conserva- 
tion movement and carry on conservation practices on their lands which 
are superior to those used on the public lands. 


These developments suggest that the Government alone can be trusted 
with the conservation of needed resources is now outmoded. Under certain 
circumstances and with proper controls over future use, the time may soon 
come when the Government can and perhaps should consider the disposal 
of portions of its forest and grazing land holdings to private owners. 


Another conservation issue involves programs for the preservation of 
particular resources. Most Americans support preservation of natural won- 
ders such as Yosemite Falls and the geysers of Yellowstone Park. These 
are wonders of nature that man can best enjoy in their natural state. Con- 
tinuation of this rationale to argue that thousands of acres of park land 
should remain undeveloped and thus relatively inaccessible and that mil- 
lions of acres of wilderness should be set aside for the enjoyment of the 
relatively few individuals who like to visit primitive undeveloped areas 
runs counter to the usual assumption that all lands should be put to their 
highest and best use. 


Public decisions obviously are involved in the preservation of park 
and wilderness areas. Public policy conclusions' about highest social 
use have been substituted for the highest economic uses that might be 
dictated by the operations of the marketplace. For the time being at least, 
these decisions have not created serious problems or conflicts. The na- 
tion has enough land to provide for its current needs and can still afford 
to keep some wild, undeveloped and unused lands as wildémess areas. 
Should society's need for land increase, the political decision to reserve 
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lands as wilderness can be reversed and these lands can shift to more 
intensive uses. : 


Conservation considerations come to the fore with land disposal when 
questions exist concerning how the land can best be used over time. Much 
of the land now subject to disposal can be used more effectively by non- 
federal units of government or by private operators than by the Federal 
agencies. The reverse situation probably applies with much of the area 
that is withheld from sale. Insofar as disposal transactions favor what 
appears to be the wise use of land over time, they should be encouraged. 
Where optimum use over time can be better secured under continued Fed- 
eral management, the lands in question should remain as public lands. 


C. Evaluation of Public Land Disposal Arrangements 


After almost two hundred years of land disposals, the Federal Govern- 
ment is still the largest single owner of land in the United States. Alto- 
gether, the 50 states embrace an area of 2,271 million acres. Some 760.9 
million acres—706.4 millions of which are remnants of the original public 
domain—are in public ownership. Approximately 734 million acres are 
“public lands" as described in Section 10 of the Public Land Law Review ee 
Act of 1964... ; 


Throughout its history, the United States has disposed of virtually 
every type of land imaginable: some very valuable lands, some almost 
worthless. The lands now remaining in Federal ownership are for the most 
part remnant tracts and, as one might expect, are somewhat less valuable 
on the average than the lands disposed of under the various disposal laws. 
It is estimated that the Federal lands had a market value of $18,875 million 
is 1966 and that the Section 10 lands accounted for $13,014 million of this 
total. 12 Privately owned lands at the same date had an estimated value 
of $1,681,226 million,«almost 85 times that of the Federal lands. 


On the whole, the:nation has been very successful in disposing of 
its public lands. There is little doubt that a high proportion of the area 
still remaining in public ownership would also be held by private owners 
today if a policy of reservations from public entry and public management 


1z/ See EBS Management Consultants Incorporated, Revenue Sharing 
and Payments in Lieu of Taxes on the Public Land, A report prepared for 
the Public Land Law Review Commission (Washington: 1968), vol. I, 
Daseu, . 
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of the reserved lands had not been started approximately 80 years ago, 
The principal issue in land disposal policy now is not one of speeding 

the volume of disposals. Rather it is one of making certain that the na- 
tion's disposal laws are operating as intended—that they are shifting 
those lands to nonfederal governmental and private ownership that should 
be disposed of to these owners, and that they are retaining those areas 

in Federal ownership which should remain subject to Federal land manage- 
ment. 


Consideration will be given in this section to an examination and 
evaluation of the currently operative land disposal Jaws in light of the 
objectives they should attain. For discussion purposes, the various laws 
will be grouped as they were in Chapter II into the following six groups: 


1. Homestead and reclamation acts, 

2. Land exchange acts, 

3. Small and miscellaneous tract disposals, . 3 

4, Disposals to units of government and public agencies for public 
purposes, 

5, Surplus property disposal acts, and 

6. Private laws for disposal of specific tracts. 


Each group of laws will be evaluated from the standpoint of five eco- 
nomic and social policy objectives. These five objectives are: 


a. Attainment of the public interest by a shifting of the lands to their 
highest and best use, 

b. Equitable marketing arrangements, 

c. Encouragement of efficient management, 

d. Contributions to area resource development, and 

e. Minimization of land disposal administration problems.. 


A number of specific marketing issues such as maximization of sales re- 
ceipts, timing of disposals, amounts of land offered at one time, extent 
of competition, prevention of speculation, and systems of payment are 
dealt with under subsection b. An overall evaluation also is reported in 
subsection f. 


1. Homestead and Reclamation Acts 
Homestead Act of 1862 
Desert Land Act of 1877 
Oklahoma Homestead Act of 1890 
Reclamation Act of 1902 
Kinkaid Act of 1904 
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Forest Homestead Act of 1906 
Enlarged Homestead Act of 1909 
Three Year Homestead Act of 1912 
Stockraising Homestead Act of 1916 


a. Public purpose 


The Homestead Act of 1862 was passed for the specific purpose 
of encouraging and facilitating the rapid settlement of the public 
domain. Millions of acres of public lands were available and it was 
assumed that the homesteading process would bring an early shifting 
of these areas ‘to productive farms. The law was generally success- 
ful in achieving this end. Problems developed as settlers moved into 
the more arid regions, however, and a high proportion of the original 
homestead entries were abandoned. Later homestead laws liberalized 
the 160-acre acreage limitation and the five year residence require- 
ment and thus facilitated the claiming and settlement of many dry-land 
and ranching areas. 


The Desert Land Act was designed to facilitate irrigation devel- 
opments but generally failed to achieve this end. In recent years, 
it has been used extensively to claim dryland areas for pump irriga~ 
tion developments. The Reclamation Act provided for Government 
sponsored irrigation projects and the acquisition of project tracts by 
homesteading. Many of the early projects were not financially suc- 
cessful, but the reclamation homestead features did facilitate the 
settling of project lands and the shifting of dryland areas into irriga- 
tion culture. 


b. Equitable marketing arrangements 


The Homestead laws were designed to provide settlers with free 
land while the Desert Land Act called for payments of $1.25 an acre. 
The intent with all‘of these laws was to encourage early settlement, 
not to maximize*sales receipts or to market land at its fair market 
value. Homesteaders could file entry applications on any of the un- 
appropriated ‘surveyed lands while desert land claimants could file 
on nontimbered, monmineral lands in the eleven western States. 
Millions of acres were available but there were thousands of home= 
steaders competing ‘against each other and the latecomers had to deal 
with the less desirable residue lands. Acreage limits.combined with 
residence requirements and an affidavit that the settlér was not claiming 
the land for anothér person were used to pis use of the laws for 
speculation purposes. — 
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Cc. 


a.) 


Encouragement of efficient management 


The Homestead Act was enacted at a time when 160 acres was 
more than enough land to accommodate the labor resources of the 
typical farm family. As settlers moved west, the quarter section 
limit proved too small for those operators who specialized in live- 
stock; and with the development of farm machinery, larger areas were 
needed for the economic operation of western dry farms. These needs 
for larger holdings were recognized and met in part by the Kinkaid, 
Enlarged Homestead, and Stockraising Homestead Acis. 


The 640 and later 320-acre limits on areas available under the 
Desert Land Act were not really large enough to encourage the com- 
mercial development of irrigation projects which normally called for 
far larger areas. The 160-acre limitation on reclamation homesteads 
has prevented many irrigators from operating on a larger scale. This 
limitation was defendable in family farm economic terms in 1902 and 
for some years thereafter but is more subject to criticism in the face 
of recent farm enlargement trends, 


Area resource development 


Land settlement and local area resource development were leading 
objectives of the Homestead Acts. As lands were homesteaded, towns 
and communities came into being. The homesteading that took place 
under the Reclamation Act had the same result. This was the situation 
in the past. The small number of homesteads patented in recent years 
(except in Alaska) has had but little impact on area development. 

Land improvements and cultivation are required but there is no as-. 
surance that the lands now entered and patented will be near estab- 
lished towns or that they will make more than minimal Bos reaions 
to local community growth. 


Administrative problems 


Homesteading called for more entry forms, more procedural steps, 
and more administration than the earlier cash sales system. In their 
operation today, these laws can pose administrative problems. Lands 
must be classified as eligible for homesteading and for entry under 
the Desert Land Act. Requests can be submitted for tracts located 
in the midst of public land holdings. The disposal process is no 
longer a continuing one that will result in the disposal of large blocks 
of land. It deals in dribbles of land and has pacens an administrative 
headache. 
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f, Overall evaluation 


There ig ‘little doubt that the various Homestead laws have played 
a valuable role in the settlement of the American West. Except for 
their possible application to Alaska, however, these laws have out- 
lived their usefulness. Land entries under the 160-acre and Enlarged 
Homestead provisions are now down to low levels and no entries . 
have been approved under the Forest or Stockraising Homestead laws 
for several years. Considerable use is made of the Desert Land Act, 
but this activity is the result of post-World War II technological de- 
velopment and does not really reflect the original intent of the law. 
These laws no longer. fulfill a meaningful purpose and should be re- 
pealed. 


2. Land Exchange Acts | 


National Forest Exchange Acts of 1922, 1925, and 1962 

Taylor Grazing Act ; 

Navajo Indian Land Exchange of 1958 

(Evaluation also relates to the land exchange provisions of laws: 
classified under other headings under which small areas have 
been disposed of by exchange.) i 


a. Public purpose 


All of these laws have advanced the public interest by facilitating 
the rationalization of illogical land holdings and irregular administra- 
tive area boundaries. Isolated and hard-to-administer lands have 
been exchanged for lands of comparable value that help to block in 
managerial units and complement existing operation units. The lands 
patented have gone to operators who supposedly are in a better posi- 
tion to put them to their optimum use. 


‘b. Equitable marketing: arrangements 


Land exchanges: provide a logical means for solving land use 
problems associated! with isolated tracts, irregular boundaries, and 
checkerboard-type holdings when both parties have lands desired 
and suited for exchange purposes. Both parties can negotiate on 
matters such as acreages and the determination of comparable values, 
Both can and should benefit. Difficulties arise when isolated tracts 
exist that should be»traded or sold and no potential second party 
possesses suitable-exchange properties. Purchase of lands for 
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exchanges is a possibility but involves a cumbersome process. 
feb Encouragement of efficient management 


Exchanges foster better and more efficient land management. 
Isolated tracts, irregular boundaries, and checkerboard-type holdings 
pose serious problems to the land manager whose solution can best © 
be met by providing land holdings in solid, contiguous blocks. By 
blocking in holdings and facilitating the addition of isolated tracts 
to existing holdings, exchanges can provide definite economies of 
scale for both parties to the exchange transaction. 


d. Area resource development 


Elimination of isolated holdings and provision of opportunities 
for better land management can facilitate area resource development. 
Public lands subject to disposal can also at times be used for rec- 
reational developments such as summer or ski resorts that can pro- 
vide local employment and bring income to an area. 


e. Administrative problems 


Exchanges provide a means for eliminating or at least tempering 
administrative problems. Land management conditions can be im- 
proved for both parties to the exchange. Desirable as the end result 
may be, however, land exchanges involve hours of negotiation and 
more paper work than outright sales and purchases. 


f. Overall evaluation 


The land exchange process has facilitated the solution of many 
public land management problems. Exchanges also have proven 
helpful to state government agencies and various private operators. 
The fact that partners with desirable potential exchange lands fre- 
quently are not available poses a real problem. Agencies such as 
the U. S. Forest Service lack the authority to sell lands and have 
limited funds for land acquisitions. A more open policy allowing 
sales for the purpose of financing repurchases could facilitate the 
disposal of isolated tracts and the blocking up of holdings and bring 
administrative benefits. | 


-151- 


3. Small and Miscellaneous Tract Disposals 





Towrisite Laws of 1863, 1867, and 1874 
Reclamation Area Townsite Act of 1906 
National Forest Townsite Act of 1958 
Cemetery Sales Act of 1907 
-Color‘of Title Act of 1928 

Small Tract Act of 1938 

Transportation Act of 1940 

Mining Claims Occupancy Act of 1962 
Isolated and Mountainous Tract Sales Act 


a. Public interest 


All of these laws are designed to facilitate the shifting of small 
areas of public land's into private ownership. The Color of Title Act 
permits the clearing of titles to areas of doubtful ownership to which 
operators have acquired prescriptive claims. With each of the other 
laws, it is assméd that the lands will be used for some higher, more 
intensive, or néGessary use. Townsites, for example, will be used 
for residential-6r other urban purposes, cemetery sites for burial 
grounds, and Sfall'tracts for residential and other intensive devel- 
opments. The othér laws provide rights-of-way for common carriers 
and arrange for the’sale of small mining claims, isolated tracts, and 
tracts of mountainous lands. 


ib} Equitable marketing arrangements 


The variotis*townsite laws have a common objective of providing 
needed lands fér townsites in developing areas. Rather limited use 
has been made of these laws. Procedures for claiming the lands vary ; 
but the laws géférally provide for the disposal of lots at public 
auction with minimum fair market values established by appraisal. 
The areas available*range from a minimum of five acres for additions 
to existing towns tinder the National Forest Townsite Act to maximums 
of 640 acres 6r°eéVén- larger areas with the Act of 1874. Installment 
payments are ‘all6wéd with the Reclamation townsites. Competition 
is encouraged “in the*bidding at the sales but speculation is dis- 
couraged by limitatiéns on the number of lots buyers can purchase 
under the Reclamation and National Forest Acts. 


Small acreaégés*only have been disposed of under tee Cemetery 
Sales Act. Thése-Jands are sold fora specified:purpose and can re= 
vert to public Ownérship if they are used for other than cemetery 
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purposes. The lands are sold at their fair market value, but not for . 
less than $1.25 an acre, and are sold to religious, fraternal, or pri- 
vate corporations which can then resell burial lots. Competition is 
not a problem with these sales and land speculation is not a serious 
issue. | 


The Color of Title Act operates more as a service to owners than: 
as a means for maximizing sales receipts. It provides a means by 
which operators can secure clear titles to areas of questionable 
ownership and to public lands they have used and sometimes paid | 
taxes on for a period of 20 or more years. Lands are sold at their 
appraised values, excluding improvements and with appropriate al- 
lowances for the owner's equities, at prices of not less than $1.25 
per acre. Eligible areas are limited to 160 acres and to lands suited 
for agricultural use. Competition and speculation are not problems. 


Provisions are made under the Small Tract Act for the sale at 
public auctions at not less than their appraised value of small tracts 
of usually not more than five acres with a normal limit of not more 
than one lot per buyer. The lands can be used for residential, rec- 
reation, business, or community site purposes and must be used in 
accordance with local planning regulations. 


No marketing arrangement is involved in the public land disposal 
provisions of the Transportation Act of 1940. The law merely recog- 
nized the rights-of-way of those railroads which secured land grants 
at an earlier date for the provision of railroad facilities. 


The Mining Claims Occupancy Act authorizes the sale to their 
occupants of unpatented mining claims of up to five acres upon which 
resident occupants have made valuable improvements and which they 
have possessed for at least seven years. The claimed lands are sold 
at their appraised market values, excluding improvements, and ata 
minimum of $5 per acre. The sales are limited to unpatented claims 
which are believed to be invalid, and the buyers are required to re- 
linquish all of the rights in and to the claim they may hold under the 
mining laws. Maximization of sales receipts, competition, and 
avoidance of speculation are not issues in these sales. 


Provisions are made under the Isolated and Mountainous Tracts 
Sale Act for the sale of tracts of up to 1,520 acres of isolated lands 
and up to 760 acres of mountainous lands. These lands are sold at 
public auction to the highest bidders with a minimum appraised market 
value. Competition in bidding is encouraged, but contiguous owners 
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have the privilege’of séteuring the lands by matching the highest bid 
or paying not more than'thrée times the appraised price. Competition 
in bidding is often limited to nearby operators who can use the lands 
to advantage. No reservation is made of mineral rights. 


c. Encouragement of efficient management 


All of these disposal procedures can contribute to efficient land 
management although somie of their applications are indirect. The 
Townsite, Cemetery, and Small Tract Acts provide lands for needs . 
associated with community growth and urbanization. The Color of 
Title, Transportation, and Mineral Claims Occupancy Acts help’ to 
clarify land titles and add to the Operators’ security of occupancy. 
The Isolated and Mountainous Tract Act has the most direct impact 
upon the efficiency of managerial operations. It authorizes the dis- 
posal of isolated tracts’ of public lands and thus facilitates the man- 
agement of the remaining public lands. By providing lands that pri- 
vate operators can add to existing holdings, it also provides oppor- 
tunities for economies of stale that can add to the productive capacities 
of individual enterprisés. . 


Mineral rights aré résérved to the United States under the disposal aad 
procedures that govern thé Color of Title, Small Tract, and Mining 
Claims Occupancy Acts. This reservation has become 4 common pro- 
vision of land disposal laws, The reservation probably will not affect 
the efficiency with which the affected properties are ‘operated but 
under some circumstancés can create credit problems for the Operators 
if prospective creditors réfuse to advance money on real estate mort- 
gages because of the reservations. This reservation was omitted from 
the Isolated and Mountainous Tract Sale Act, 


d: Area resource -developiient 


Provision of townsités and lots for residential, business and. 
recreational uses presumably contributes to the cause of ‘community 
and area development. Clarification of land titles cah also have this 
effect as can the provisi6n of isolated tracts that can be added to 
existing private enterpris@s. None of the laws require compliance 
with local planning of zoning regulations. 


e. Administrative problems 


Most of these laws wére designed and operate as services to 
small land owners. Thé principal problem that arises in theii administration a 


4 
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is that they involve small acreages in most instances and that every - 
application and sale involves almost as much administrative effort 

as large sales, Lands must be classified for sale under the Small 
Tract and the Isolated and Mountainous Tract Acts, 


f, Overall evaluation 


The small and miscellaneous tract disposal laws have been de- 
signed, for the most part, to care for particular problems that can 
now be better handled under a smaller number of public land sales | 
laws. It may be argued that the Townsite laws, the Cemetery Sales 
Act, and the Small Tract Act have served the purposes for which they 
were enacted. Provisions most certainly will be needed in the future 
for the sale of small tracts for community and individual uses. Laws 
also will be needed to clarify and affirm questionable titles. These 
purposes can probably be secured to better advantage, however, under 
a smaller number of acts which will apply similar procedures to all 
comparable cases and which will update the procedures now in force 
by relating them more closely to local planning provisions. 


4, Disposals to Units of Government and Public Agencies for Public 


Purposes 


Lands for Schools and Missions 

State Indemnity and Selection Acts of 1910 
Recreation and Public Purposes Act of 1926 
Bankhead-Jones Act of 1937 

Federal Airport Act of 1946 

Classification and Multiple Use Act of 1964 
Public Land Sales Act of 1964 


a. Public purpose 


All of these disposal procedures provide for conveyance of Fed- 
eral public lands to the states and other nonfederal units of govern- 
ment. Some also provide for sales to individuals and for land ex- 
changes. With the possible exceptions of the State Indemnity and 
Selection Act which authorized Arizona and New Mexico to select in 
lieu lands on the same basis as the earlier new states, and the law 
of 1900 which granted lands for schools and missions.in Alaska, all 
of the laws envisaged the making of public lands available to agencies 
and individuals who can use them more intensively or for higher pur- 
poses than they are used by the Federal agencies. 
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b. Equitable marketing arrangements 


Some of the laws including the grant for schools and missions, 
the State Indemnity grants, and the Federal Airport grants involve no 
cost to the states or local governments. The Recreation and Public 
Purposes Act provides for grants of up to 6,400 acres annually to 
states or state park agencies plus 640 acres annually for nonrecrea- - 
tional purposes. Disposals to nonprofit corporations or associations 
involve sales prices equal to 90 percent of the fair market value of 
the land plus the value of the merchantable timber if the use is 
limited to a group or 50 percent of the timBér value if the area is 
open to public use. Minimums of $2.50 an acre and $50 per trans- 
action apply. 


The Bankhead-Jones Act provided for the sale, exchange, lease, 
or other disposal, with or without consideration, of the lands the 
Department of Agriculture acquired under the submarginal land pur- 
chase program. Approximately 11 million acres of these lands were 
acquired during the 1930's. Some were disposed of while most of 
them were added to Federal holdings in various land programs. 


The Classification and Multiple Use Act of 1964 called for the 
classification of certain lands administered by the Secretary of the 
Interior to provide either for their disposal or interim management. 
Specific provisions were not made for land sales. It was provided, 
however, that all sales of tracts of more than 2,560 acres would be 
reported in the Federal Register and would be advertised locally. 
The Public Land Sales Act of 1964 made provisions for sale of the 
lands classified for disposal under the Classification and Multiple 
Use Act. Lands were to be offered in units of not over 5,120 acres 
at advertised sales and to be sold to qualified government agenclés 
at their appraised fair market values or to qualified individuals 
through competitive. bidding at not less than their appraised fait 
market values. 


The Public Land Sales Act is the only disposal law among this 
group of laws that emphasizes maximization of sales receipts. The 
fact that most of the laws involve intergovernmerital transférs exdlains 
this policy. Details on sales experience under the law are not avail- 
able.* It appears, however, that the offering of tracts with 4 mititmum 
size of 5,120 acres per sales unit could have a significant ef ffect in 
reducing the amount of competition from individual bidders. ‘The of. 
fering of large acreages at one time might also favor large btiyers and 
result in lower overall prices than could be received if sales Waté 
*See page 156a 
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Addenda 


The Departmenttofithe Interior provided this Information 
after the study was completed 


Number of Patents; Acres Patented and Sales Price of Transactions 
Under the 1964 Public Sale Act Through December 31, 1969 


State Patents Patented Sales Price 


Alaska - = $ f 
Arizona - - < 

California 4 1,443.68 234,730 
Colorado 1 80.00 3,575 
Idaho 2 400.00 7,450 
Montana - - | - 

Nevada 252 9,760.00 — 764,592 


New Mexico - - = 


Oregon a 14,944.36 762,450 
Utah & 3,324.38 95,900 
Washington ‘ 30.20 ' 8,200 
Wyoming es 70.00 42,000 


Total 280 30,052.62 $1,918,897 


nn nn ee EEEESeEREISEEnSESSESRSD SESS a DEE 


Source: Departmentiiofithe Interior. 
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spaced out over longer time periods. Large sales to private buyers 
may favor speculation under some circumstances. Mineral righis 
are reserved to the Government, and no provisions are allowed for 
credit. 


Encouragement of efficient management 


The various grants authorized for the states and their agencies 
were designed to assist them in the fulfillment of their responsibility 
for providing education, park and recreation facilities, and airports. 
None of the laws have been directly concerned with encouragement 
of efficient management or provision of economies of scale. The 
authorization of annual grants for state park systems can be viewed 
as a step in this direction, however, as it provided a continuing 
source of possible new lands at a time when state park systems were 
developing and state officials were acquiring managerial training and 
expertise. Economies of scale also may be involved in the decision 
to permit sales of up to 5,120 acres under the Public Land Sales Act. 
Large tracts naturally favor buyers who are willing and able to oper- 
ate on a larger scale. Where smaller tracts are needed for consolida- 
tion with the holdings of local operators, provisions can be and prob- 
ably are made for offering the smaller units. 


Area resource development 


All of the disposals to the states and their agencies were de- 
signed hopefully to promote community and area development. The 
grants of airport lands definitely had this purpose in mind as did the 
grants of recreation lands under the Recreation and Public Purposes 
Act. 


The Classification and Multiple Use Act and the Public Land 
Sales Act of 1964 provide a refreshing and significant first step 
towards recognition and implementation of the area resource devel- 
opment goal of public land disposal legislation. The first of these 
laws calls for classification of lands for retention or disposal in 
terms of pertinent factors such as "ecology, priorities of use, and 
the relative values of the resources in particular areas." The Public 
Land Sales Act provides that "No sales shall be conducted under 
the authority of this Act until zoning regulations have been en- 
acted by the appropriate local authority.” 


-157- 


e. Administrative problems 


Administrative problems arise with each of these disposal laws 
in locating, mapping, and conveying the lands. Except for the air- 
space easement on the airport grants and the reservation of mineral 
rights on the Public Land Sale tracts, no unusual administrative 
problems are expected to arise. 


f. Overall evaluation 


Most of the laws which authorize land grants to the states or 
their subdivisions have now fulfilled their purpose and could well be 
repealed. Legislation similar to the Land Classification and Multiple 
Use and the Public Land Sales Acts of 1964 are needed, however, to 
provide a sound framework for future land disposal policies. 


5. Surplus Property Disposal Laws 


Reclamation Land Disposal Laws of 1911, 1920, 1930, and 1950 

Surplus Property Act of 1944 

Public Park, Recreation Area, and Historic Nornimatit Sites Dis- 
posal Act of 1948 

Federal Property and Administrative Services Act of 1949 


a. Public purpose 


Much of the motivation underlying the disposal of surplus prop- 
erties under these laws has been the simple desire to unload unneeded 
lands. Little attention has been given to whether the lands would be 
used for higher or better uses, although arrangements were made under 
the Surplus Property Act for classification of the surplus lands ac- 
cording to use. Under the Law of 1948, provisions were made for the 


sale of surplus land with park or recreation area potential to the states, 


their subdivisions, or municipalities. A high proportion of the surplus 
lands sold under these laws involved areas acquired by the Govern- 
ment during World War II. Very few of the lands that have been dis- 
posed of would qualify as public lands under the definition of Sec- 
tion 10 lands in the Public Land Law Review Act. 


b. Equitable marketing arrangements 


Surplus lands have been sold usually to the highest bidders with 
a minimum appraised cash value when sold to individuals. With 
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properties acquired from farmers during World War II, former owners, 
tenants, and veterans were given top priorities for repurchasing the 
lands at the price at which they were acquired or the appraised value, 
whichever was lower. Lands offered to other governmental agencies 
were usually offered at 50 percent of their appraised market values. 
Historical sites were offered to the states, their subdivisions, or 
municipalities at no cost. 


c. Encouragement of efficient management 


Some buyers were able to acquire additional lands that added to 
their econcmies of scale but virtually no emphasis was given to this 
goal in the sale of surplus lands. Owners of irrigated land under the 
Reclamation surplus lands disposal laws were not allowed to acquire 
additional acreages that would bring their irrigated acreages above 
the 160-acre limitation. 


d. Area resource development 


Limited consideration was given to area resource development 
and community development in the surplus land disposals. The 
priority arrangement favored other governmental units and certain 
classes of individuals. A leading consideration appears to have 
been the early disposal of the surplus lands to get them back into 
use or on the local tax rolls. | 


e. Administrative problems 
-No unusual problems. 
f. Overall evaluation 
The surplus property disposal laws involve an interesting aspect 
of Federal land disposal history. Their provisions could apply to the 
Federal acquired lands. In practice, however, very little of the land 


that has been sold could be classified as public lands as defined by 
the Public Land Law Review Act. 


6. Private Laws for the Disposal of Specific Tracts 


Several private laws have been enacted during the nation's history 
that have called for grants of land or the extension of land sales 
privileges to particular individuals, groups, or governmental units. 
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These laws supposedly are clothed with the public interest even 
though many observers do not agree as to their merits. Different 
grant and sales terms are provided by the laws, but they are usually 
favorable to the grantees or buyers. Whether or not they encourage 
efficiency in operations or promote area resource development varies 
with the circumstances. Most of these laws provide for single non- 
reoccurring grants and thus are of historical significance only so far - 
as determinations of future land disposal arrangements and policy 

are concerned. - a 


D. Issues in Public Land Disposal Policy 


Emphasis has been given in the last three sections to the policy goals 
that should guide public land disposals, to the economic and social con- 
siderations that affect the realization of these goals, and to a general 
evaluation of the current land disposal procedures in light of these goals. 
With this background, it is now appropriate that the major issues in today's 
public land disposal policy be identified along with the modifications that 
are needed to bring present procedures in line with policy goals. 


Evaluation of the disposal arrangements currently in use indicate 
existence of the following policy issues: . 


1. The present complex mesh of public land disposal procedures 
should be revised and reduced in number. The present system involves 
a considerable array of laws and can properly be viewed as the product 
of a patchwork development process. Many of the disposal laws were 
enacted for particular purposes which have long since been fulfilled. 

The several Homestead laws, the Desert Land Act, the Townsite laws, 
and the Cemetery Sales Act are examples of laws that have outlived their 
usefulness as instruments of public land disposal policy and that could 
well be repealed. 


2. Legal authorization is needed for the disposal of public lands 
through (a) grants oer other conveyances to state governments or their legal 
subdivisions, (b) land exchanges with nonfederal units of governments 
and individuals, (c) sales to nonfederal units of government and individ- 
uals, (d) arrangements for clearing uncertain titles, and (e) arrangements 
for granting rights-of-way and easements. A revision of the nation's pub- 
lic land disposal laws should provide relatively standardized procedures 
for handling land disposals for each of these purposes. The standardized 
procedures could be incorporated in a single law or in several laws. 
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3. Public lands should be classified according to their use potential - 
before they are offered for disposal. The Government should know what 
it is offering for disposal, This knowledge calis for information on loca- 
tion, available resources, present use and importance to Federal land 
management programs, and potential for use both by Federal or nonfederal 
government agencies and by private owners. Requests for the sale or 
other disposal of particular tracts should be considered, but the decision» 
to sell should be initiated by the officials or agency charged with the 
classification of the lands. 


4. Amore uniform policy is needed relative to the reservation of 
mineral rights. Mineral rights are now reserved under some disposal 
laws but not under others. Mineral rights pass with the land in grants 
to nonfederal governmental units, land exchanges, homestead patents, 
and sales under the Isolated and Mountainous Tract Act, They are re- 
served to the Government in sales under the Small Tract Act, the Public 
Land Sales Act, the Color of Title Act, and the Mining Claims Occupancy 
Act. Amore uniform policy applicable to all similar types of land should 
be devised. A decision as to whether the mineral rights have sufficient 
value to warrant reservation could be made part of the land classification 
process. 


5. Careful consideration shquld be given to the purpose of every land 
disposal, Sales or other disposals should be considered when (a) the 
disposal of isolated tracts would result in a reduction in management costs 
to the Government, and (b) lands that are not essential or are of low value 
to Federal management programs can be used to advantage by nonfederal 
units of government or can be managed for higher and better uses by private 
operators. In offering lands for sale, the officials or agency charged with 
the classification of lands should give first attention to the sale of isolated 
tracts that do not fit in well with current Federal land management plans 
and tracts desired by nonfederal units of government and private buyers. 
Attention can be given at a later time to the question of whether or not 
managed blocks of public lands should be offered for possible sale. 


6. In their sale of lands, the Federal agencies should recognize a 
dual responsibility to maximize sales receipts and to assist local com- 
munities and operators. These responsibilities frequently involve con- 
flicting objectives. Maximization of sales receipts calls for the advertising 
of sales, competition in bidding, and consideration of all bids. Assistance 
to local communities and operators may involve provision of lands that can 
be added to the local tax base and often calls for sales of public lands 
that when added to local government or private holdings can add to the 
overall efficiency with which these holdings can be managed. Assistance 
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to communities.andzlocal operators may also call for careful weighing of © 
the possible adverse.as.well as the desirable effects that land disposals 
can have. 


7. Decisions to offer lands for sale to private buyers should be co- 
ordinated with the. provisions of local master plans and land use ordinances. 
Federal public lands should not be sold for purposes in conflict with the — 
comprehensive plans devised by local planning bodies or for uses contrary 
to those authorized:in local zoning or other land use ordinances. 


8, Careful consideration should be given to the determination of the 
optimum and maximum sizes of the tracts that may be offered for sale. 
Various maximums ranging from five acres with the Small Tract Act to 5,120 
acres with the Public Land Sales Act are now provided by many of the dis- 
posal laws. If new. legislation is drafted, the question of maximum size 
of sale tract should.be related to the use classification. Five acres, for 
example, may be adequate for residential lots while larger acreages could 
apply for farm lands.and,still larger acreages for grazing and forestry lands. 
Keeping the maximum.sizes relatively low can encourage competition in 
bidding from larger numbers of potential buyers and minimize possible 
monopolization of the.market by a few buyers or by speculators. Large 
numbers of tracts involving considerable areas should not be marketed at 
the same time for these same reasons. . 


In practice, more.attention should be given to the marketing of tracts 
of optimum size than.of maximum size. The optimum size of the units of- 
fered can be determined at the time the land is classified and should re- 
flect the potential use of the land. If consideration is to be given to the 
needs of local communities and adjacent or nearby private owners who can 
benefit from the addition of public lands to their holdings, it can best be 
provided in designation of areas of appropriate size, shape, and location 
as being available for.purchase. 


Bs Scactal sales.arrangements are needed in disposals involving the 
clearing of land titles... grants of rights-of-way, and related cases. Sales 
involving lands which. private operators are using or have developed or 
which are necessary.for.their normal operations should be negotiated on a 
noncompetitive basis... These lands should be sold at the full appraised 
market value of the. unimproved land or land interest. 


10. Open competition should be encouraged in other sales of public 
lands. Lands subject.to,regular sale should be offered at advertised sales 
on designated occasions, Appraised market values should be determined 
and treated as the minimum sales prices. Analyses of past experience in 


-~162- 


Federal land sales should be made to discover the most appropriate bidding 
arrangement to use at these sales—sealed bidding, public auction, public 
auction preceded by sealed bids, or negotiation preceded by sealed bids. 
No special price concessions should be available to adjacent owners who 
purchase lands to add to their economies of scale, but they may be granted 
the privilege of securing the land by matching the highest bid within a 
given time period. Lands not purchased when offered for sale should re- 
main available for purchase at the appraised market value for a limited 
time period (not over two years), after which they would be withdrawn 

from gale and not be reoffered without reappraisal. 


11. Sales should normally be for cash. Cash sales provide the 
easiest means for administering land disposals. Credit arrangements 
may be considered desirable for application under special circumstances. — 
Credit or installment payment arrangements could be allowed, for example, 
as an aid to adjacent owners who must match outside bids to secure lands 
needed for addition to their operating units. 


12. More coordination and uniformity should exist in the land dis- 
posal arrangements and procedures used by the various Federal land ad- 
ministering agencies. Wide differences exist in the land management 
and disposal policies of different agencies. These variations are based 
partly on different philosophies and partly on differences in the laws 
under which the agencies operate. Appointment of an interagency policy 
coordination group to review inconsistencies in policy and to promote 
mutual understanding by agency personnel between agencies may be desir- 
able. Interagency participation in the public lands classification process 
might also be productive of fruitful results. 


As the above comments indicate, the present public land disposal 
procedures provide an overlapping, sometimes antiquated, sometimes in= 
consistent, vehicle for handling future public land disposals. Changes 
are needed to simplify the legislative provisions and | to bring them in line 
with today's policy objectives. 


Attainment of the nation's public land disposal Boule éalis fot the de« 
velopment of a simple set of disposal procedures to govern futuré grants 
of land to the states and their subdivisions, land exchanges , sales io 
nonfederal units of government and to individuals, sales involving the 
clearance of titles, and conveyances of rights-of-way and similar interests. 
The legislation developed should pay appropriate attention’ to each of the 
twelve policy issues enumerated above. Hopefully, the needed legislation 
can be provided by a single new public land disposal law which will be 
modeled to a considerable extent upon the Land Classifi¢ation and Mul- 
tiple Use Act and the Public Land Saies Act of 1964. 
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IV. ALTERNATIVE LAND DISPOSAL PROPOSALS: 


Throughout the first hundred years of its history, the United States 
proceeded in its: disposal of public lands on the assumption that all or 
virtually all of the. land: acquired as public domain would be granted or 
sold to individuals or to the states. Public awareness of certain abuses 
of the nation's land resources prompted a reexamination of this assump- 
tion during the late 1800's. Large areas of public lands were reserved 
from private entry and public land management programs were initiated. 
In the Search for solutions to the remaining land disposal problem, some 
individuals favored continued disposal to individuals. Herbert Hoover 
argued in 1928 for turning the remaining unappropriated nonreserved lands 
over to the states for disposal. Others favored reservation and Federal 
management of the remaining lands, a policy which was largely accepted 
and put into effect during the 1930's. 


Few people would: now. argue for the sale or disposal of all of the 
public lands that remain.in Federal ownership. Little support also would 
be given to a policy for retaining all of the public lands in Federal owner- 
ship. Virtually all of the recommendations for changes in public lands 
disposal arrangements: now call for modifications of current disposal tech- 
niques and procedures. 7 | am 


Several proposals have been advanced for modifications in disposal 
arrangements. Most of these are worthy of consideration. The remainder 
of this chapter is given.to brief presentations of the gist of different pro- 
posals and to comments: concerning their principal advantages and disad- 
vantages. Consideration will first be given to the conclusion of this 
study, then to some policy suggestions reported by Clawson and Held in 
their study The Federal Lands: Their Use and Management, and finally to 
a number of proposals.included in studies prepared for the Public Land 
Law Review Commission. 


Restatement of Publi¢ Land Disposal Procedures. 


This study has identified and highlighted a need for restating the na- 
tion's public land disposal procedures. It suggests that the present laws 
be replaced by a single law or a series of laws that will provide relatively 
standardized disposal procedures that will govern (1) grants to states and 
their subdivisions, (2) land exchanges, (3) sales to nonfederal units of gov- 
ernment and private individuals, (4) conveyances to clear uncertain land 
titles, and (5) grants of rights-of-way and other easements. It is ex-- 
pected that provisions will be included in the law or laws to require 
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Classification of lands according to their potential use before offering 
them for sale or other disposal, to require application of uniform rules 
affecting the reservation of mineral rights, to provide for careful con- 
sideration of the purposes of every disposal, to give emphasis to the 
maximization of sales receipts, to require compliance of sales plans 

with local planning and land use ordinances, to develop uniform policies 
governing the maximum sizes of disposal units, to provide for noncom- 
petitive sales arrangements for some classes of land but require competi- 
tive sales to the highest cash bidders at regular sales, and to provide 

for interdepartmental coordination of land disposal policies. 


Advantages. The proposed legislation would repeal several laws 
which are no longer relevant to current problems. It would eliminate 
numerous inconsistencies in policy, would be more in tune with current 
needs and goals, and would more closely relate the operation of disposal 
policies to the needs of local communities. 


Disadvantages. Revision of the public land disposal laws will in- 
volve no small task. Care must be taken in drafting the new legislation 
to avoid mistakes or omissions that can bring ave sie or unexpected 
consequences, 


Creation of a Federal Land eA, 


Proposal would establish a Federal Land Corporation which would be 
entrusted with the management of the Federal public lands. The corpoya- 
tion would have powers similar to those of other government corporations 
including those of acquiring and disposing of lands. Presumably, the 
governing board of the corporation would be free to establish new prote= 
dures and regulations on land disposals. 


Advantages. A government corporation would enjoy greater freedom 
and flexibility in its operations than the existing land management bureaus. 
Economies could be introduced and more emphasis would be given to opera- 
tion of the public lands in a businesslike manner and the adoption of pro- 
cedures which would increase receipts and reduce costs. 


Disadvantages. Effective operation of the corporation could be ham- 
pered by Congressional restrictions or restraints or by the policies and - 
cooperation secured from Government departments and bureaus. The 


/ ciawson and Held, The Federal Lands: Their Use and Management, 
Ppp. 346-62. 





-165- 


corporation could go astray by neglecting the noneconomic goals of public : a 
land management and by becoming overly commercial in its policies. 


Formation of a Permanent Federal Land Review Board2/ 


Proposal envisages formation of a permanent land review board to 
gather facts about Federal public land management (including retention 
and disposal of Federal lands), analyze the facts, and make reports on 
findings. The board would have no direct administrative powers. 


Advantages. Board could gather facts from Federal land management 
agencies, state sources, and from the public. Analysis of these data 
would provide a better picture of the current management situation and 
would provide useful information for the determination of future manage- 
ment policies. 


Disadvantages. Without administrative powers, the board could 
easily be ignored and become a rather useless appendage. At the oppo- 
site extreme, the board could become so effective in its analysis and its 
publicity that it could acquire more power than it should have for influencing 
legislative actions, appropriations, and administrative decisions. It might 
also become the spokesmen for regions of the nation that have large areas 
of public lands. 


ee 


Formation of a Federal Land Review Board with Administrative Duties 


This alternative goes a step beyond the Clawson and Held suggestion 
to provide for a land review board that is vested with administrative duties 
and authority. It may, for example, be made responsible for the land 
classification and land disposal decisions of all Federal land management 
agencies. Under this. arrangement, agencies such as the U. S, Forest 
Service and the Bureau of Land Management could manage lands and make 
recommendations that certain areas be considered for possible disposal, 
The land classification and disposal decision, however, would be left to 
the board. 


Advantages. Assigning responsibility for classifying lands and spec+ 
ifying the areas which are available for sale or other disposal to a nohland 
administering agency would lead to a more closely integrated and coordinated 


. 27 tbid, , pp. 375=79. 
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land disposal policy. Classification and disposal decisions would be 
more apt to reflect national goals rather than the management goals of 
individual agencies. 


Disadvantages. Creation of a new agency would add to governmental 
costs without providing a service that cannot be provided under the present 
separate management system. The land review board could recommend 
land disposal policies that would negate long term land acquisition and 
consolidation programs designed to create effective land management 
units. les } 


Reduce Inconsistencies in Disposal Statutes” 


Proposal calls for the amendment of the present land disposal laws 

to provide a uniform and consistent scheme for the disposal, use, and 
occupancy of the public lands. The present laws are far from consistent 

in their statements and requirements as to persons eligible to obtain lands, 
maximum acreages, pricing arrangements, purposes, uses permitted, and 
preference rights. Greater uniformity is desirable. This uniformity and 
consistency can be provided by enacting a comprehensive, omnibus stat- 
_ute., In the absence of a new law, the individual statutes should be ex- 
amined and action should be taken to eliminate inconsistencies and make 
changes to reflect new policy thinking. 


Advantages. Inconsistent statutory provisions are wasteful and con- 
fusing. More people must be employed in their administration, and their 
continued existence indicates a fuzziness of purpose. Public policy ob- 
jectives in public land disposals have changed considerably during the 
past century. Yet no attempt has been made to reexamine the disposal 
laws, repeal the obsolete features and update the operative arrangements 
to make them relevant to current needs. 


Disadvantages. Use of the amendment process to eliminate incon- 
sistencies and ambiguities in present legislation is easier said than done. 
It would probably be easier to repeal the present provisions and draft com- 
prehensive new legislation for this purpose. 


SADA E a arta eet made in Daniel, Mann, Johnson and Mendenhall, 
Federal Public Land Laws and Policies, vol. IiI, pp. XVII-10 to 13. 
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Repeal of Selected Land Disposal Acts 4/ 


Proposal calls for repeal of the Townsite Laws, the Small Tract Act, 
and the Isolated and Mountainous Tract Act. The Townsite Laws are viewed 
as obsolete under modern conditions. Development of small.tracts has 
been retarded by the Government's retention of the mineral rights; the 
argument is advanced that most of the isolated and mountainous tracts 
have been disposed of and that the criteria of being isolated or mountainous 
is not necessarily appropriate for determining whether lands should be 
offered. for sale. 


Advantages. Repeal of these laws would open the way for the enact- 
ment of new comprehensive legislation on the subject of public land dis- 
posals and would eliminate some provisions which are now obsolete or 
troublesome. 


Disadvantages. Repeal of these provisions would involve only a first 
step of a needed more thorough going process. 





Sale or leasing of tracts of more than 5,000 acres and tracts involving 
appraised market values of more than some stated value such as $10, 000, 
for example, should require the specific approval of Congress. 


Advantages. The requirement of CAnateaionel approval would ptre- 
vent possible abuses of the discretionary powers now vested in Depart- 
ment Secretaries. 


Disadvantages. The fact that few land sales involve tracts as large 
as 5,000 acres may make a 5,000 acre requirement too high to provide ‘ 
much Congressional involvement in sales or lease approvals. Actually, 
there is little evidence that the land holding agencies have abused their 
discretionary powers by conveying large or valuable tracts contrary to the 
public interest. If agency officials are inclined to abuse their land dis-. 
posal powers, it would be easy to evade the suggested requirement by 
simply keeping the size of sale and lease tracts below the suggested 5,000 
acres. Another disadvantage could result from the time delays that would 
be associated with tthe requirement of Congressional approvals. 


4/ipia. , vol, Ill, pp. XVII-3 to 5. 
Shia, , vol Ill, pp. XVII-22-23. 
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Modification of Land Exchange Prochuaraeca 


Proposal calls for a review of existing procedures on land exchanges 
and development of a more efficient system for processing land exchanges. 
‘Revisions would include expansion of the delegated authority. held at the 
regional and state levels (Regional Foresters and state BLM Directors); 
and a reduction in reviews, approvals at higher levels, and documentation 
required, It is argued that the policies covering Federal exchanges are 
unwieldy and time consuming. This results in potential delays in use and 
deprives Federal agencies of the opportunity to acquire certain needed 
parcéls which might otherwise be acquired. Major limitations of existing 
policies include: insufficient delegation of authority, need to balance 
values of tracts exchanged, constantly fluctuating values of resources 
exchanged, and the many reviews required. | 


Advantages. Modification of procedures would permit more efficient 
and rapid completion of exchanges, would reduce costs to the government 
and the other party in the exchange, and would reduce prospects of ex- 
change not being completed because of the disinterest or frustration of 
private parties over lengthy delays. Land exchange programs would pro- 
gress more rapidly at a lower cost under the proposal and there would be 
less of a problem with escalation of land values of exchange parcels re- 
sulting from the time required to complete the exchange. 


Disposal of Forest Service Pande 


Proposal would simplify the procedures for disposing National Forest 
lands by authorizing direct sales. The Land Classification and Multiple 
Use Act of 1964 and the Public Land Sales Act of 1964 would be expanded 
to apply to National Forest lands. 


The U. S. Forest Service needs to consolidate its land holdings to 
increase its management efficiency. Land exchanges have been a means 
for achieving this goal. The exchange procedure is cumbersome and time 
consuming. Lands of equal value or equal acreages are difficult to find. 
The procedures for review are time consuming and may require numerous 
appraisals. Surplus property sales can be used as a second method of 
disposal. Land can be returned to the Bureau of Land Management and be 


8/tpia, | “vol. IIT) pp. XVII-34, 36. 





Wi. , vol. III, pp. XVIII-28 to 31. 
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classified by the Bureau for retention or disposal. Two problems have 
arisen with this procedure. There is no guarantee that the lands will be 
classified for disposal so that intended recipients, can acquire it. Also, 
no revenue is received by the Forest Service and ro funds are received for 
the purchase of lands to consolidate the National Forests. This method 
is seldom used. 


Advantages. The proposed change would encourage the Forest Service 
to offer isolated and hard-to-administer tracts for sale, particularly if the 
sales receipts could be earmarked for land purchases to help consolidate 
the National Forests. 


Disadvantages. The Forest Service would not receive lands in ex- 
change for the disposed lands as it does under exchange procedures. Spe- 
cial provisions would be needed to earmark sales receipts for land acquisi- 
tions. Purchasers of forest lands might not receive mineral rights as they 
now can under the exchange procedures. Sale of lands by auction or com- 
petitive bid under the proposed law as compared with possible purchase 
now under the Townsite, Small Tract, or Public Land Sales laws would 
increase the uncertainties (in terms of price and success) for persons de- 
siring to purchase land. 


Pricing Policy to State and Local Govemments 8/ 


Proposal calls for offering Federal public lands to state and local 
governments at less than fair market values when used for public purposes 
and for making lands available to state and local governments for resale 
to private developments at prices at or below the fair market value. 

Advantages. It is argued that this arrangement will encourage various 
public uses of the land by encouraging the states and local governments 
to acquire needed lands and that it will enable states and localities to buy 
and sell land without substantial financial risk. 


Disadvantages. Some states may be less able to administer lands in 
the public interest than the Federal goverment. Insofar as demand exists 
among prospective buyers for public lands, the turning of lands over to 
the states or local governments at low cost would represent a loss to the 
Federal treasury. 


/ipid., vol, III, pp. XVII 17 to 20. 
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me} 
Provisions of Recreation and Public Purooses Act= 





Proposal would amend the appropriate portions of the Recreation and 
Public Purposes Act to authorize sale of Federal public lands at less than 
market value for all legitimate public purposes. “he Recreation and Public 
Purposes Act allows the sale of lands administered by the Bureau of Land 


_ Management for public purposes at less than their market value. Similar 


provisions should be authorized to permit new and expanding coramunities 
located adjacent to public lands not administered by the Bureau of Land 
Management to acquire desired lands at less than market value. 


Advantages. Modification would perinit state and 1'ocal governmenis 
to acquire Federal public lands administered by several departments at 
less than their fair market value. It would thus facilitate the shifting of 
public lands to more suitable higher uses and would also serve local 
public purposes. 


Disadvantages. Insofar as the lands desired are available for dis- 
posal, sales at less than market value would result in less revenues from 
sales. If the state and local governments want Federal lands that are 
available for disposal at sale prices, they should be willing to pay the 
fair market values. 


Redefinition of Preference te for Purchase of Isolated 
and Disconnected Tracts 

For an adjoining owner to have a preference right to buy lands offered 
for sale by matching the highest bid or paying three times the appraised 
price of the land, whichever is higher, the owner would have to (1) own 
a-minimum of one legal subdivision of land adjacent to the lands sold, 
(2) show that he, or the person from whom he acquired his land by descent 
or devise, had owned the land for at least one year prior to the sale of the 
adjoining public lands, and (3) submit a bid at the time of the public auc- 
tion rather than simply decide within a 30-day period whether he should 
exercise his preference right. 


Advantages. Owners of small, adjoining parcels of land and those 
who purchase lands solely for the opportunity of securing preference rights 


I thid, pAMOLS LLL Se DDE AV ie 2G Lis, 








LUA ide a yale IIT, pp. XVII-13 through 15. 
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would be unable to-exercise preference rights. The requirement that the 
owner participate in'the sale by offering a bid would create more competi- 
tion at the sales and‘could result in higher bid prices. The change of 
rules would prevent:speculators from taking advantage of the three times 
the appraised value option when it results in a lower figure than the bid 
‘price, 


Disadvantages. Bonafide owners of less than a legal subdivision of 
land may have legitimate reasons for being able to exercise preference ~ 
rights. Addition of additional lands to their holdings should contribute 
significantly to their economies of scale. The thinking behind the sug- 
gestion that owners must bid at the sale and that the 30-day period for 
submitting a matching bid be modified needs examination. Bids from the 
adjacent owner could lead to less bidding by others. , 


Preference Rights for Isolated and Mountainous Tractstl/ 


Proposal would give the Secretary of the Interior statutory guidelines 
and discretionary authority to grant preference rights for the purchase of 
isolated and mountainous tracts, Factors such as contiguous nature of 
public lands offered and privately owned lands, duration of the ownership 
of the privately owned lands, legitimate historical use, topography of the 
offered lands, and desirable land patterns and use would be considered 
granting preference rights. 


Advantages. Granting of preference rights would lead to good land 
tenure and use patterns, would discourage persons from purchasing ad-= 
joining private lands merely to secure preference rights, would prevent a 
person from becoming an adjoining owner during the 30- -day period after 
bids of nonadjoining owners were obtained, and stop the sale of lands to 
adjoining owners at three times their appraised value which is sometimes 
less than the bid’ price. 


ands12/ 


State Administration.of Urban and Industrial Development 





Proposal would grant lands suited for urban and industrial developmént 


to the states for their administration and disposal, 


LU pid. , vol,. III,, pp. XVII-15, 16. 


12/thid, ; voll.ilitinp. XvIL'29, 30, 
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Advantages. State administration would permit development of pro- 
grams best suited to the needs of urban areas in the various states. Han- 
dling of these lands by existing state agencies would make the creation © 
of new administrative machinery unnecessary. 


Disadvantages. Federal administration and disposal of these lands 
may be more efficient and feasible than state administration, particularly 
when recognition is given to the fact that some states do not have agencies 
for selling the lands and that the agency personne! in those that do often 
have had no experience in selling land for urban uses. 


Disposal of Vacation Home Sites 13/ 


Proposal calls for authorization of disposals of vacation home sites 
on the public lands along with adjoining areas. The Forest Service now 
uses land exchanges in the disposal of vacation home sites. The ex- 
change program has resulted in the disposal of choice acreages of Federal 
land that have been used for vacation homes in exchange for larger acre- 
ages of poorer quality land having few or no desirable qualities for rec- 
reation use. The exchange laws state that the exchange must benefit the 
public interest and the land received must be valuable and desirable for 
National Forest uses and that it be within National Forest boundaries. 
There is no provision for equating or evaluating the lands exchanged on 
the basis of their quality for recreation use. 


Advantages. Disposal arrangements would allow holders of vacation 
site permits to purchase their existing vacation home tracts and would 
reduce discontent over amortizing the cost of vacation site improvements 
over the tenure of their permit. It also would eliminate the cumbersome 
technique now used in the disposal of these sites. In so doing it would 
reduce administrative problems and costs to the Federal government. 


Disadvantages. The proposed policy would lead to alienation from 
public ownership of choice recreation sites which have value for public 
use. It would result in revenues inadequate for the acquisition of sites 
of comparable value. It would further promote the intermingling of private 
with Federal ownership thus increasing public land management problems, 
It could decrease access to other areas of Federal land. . It would have the 
effect of favoring a few owners at the expense of the public. 


13/ pid, , vol. III, pp. XVIII-22, 23 and XIi-30. 
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Wider Application of the Small Tract Act 14/ 


The Small Tract Act authorizes the Secretary of the Interior to sell or 
lease lands which are classified as chiefly valuable for residence, rec- 
reation, business or community site purposes. Lands cannot be sold or 
leased if they would unreasonably interfere with the use of water for 
grazing purposes or ‘unduly impair the protection of watershed areas. This 
provision gives nonurban grazing and watershed uses a preference over. 
more urban-oriented uses. The law should be modified to recognize the 
higher and better-uses associated with increasing urbanization. 


Advantages. Modification of the law would recognize the importance 
of residential, recreation, business, and community site uses in the 
modern economy as compared with grazing and watershed interests. 


Disadvantages. The existing regulation protects public interests 
associated with large areas. While some urban interests should take 
precedence over grazing and watershed considerations, single small tract 
owners should not be ‘able to disrupt the interests of large numbers of 
Operators or the productive uses of large land areas. 


Encouragement of Local Comprehensive Land Use Planning19/ 


The Bureau of Land Management should work more closely with local 
units of government in ‘the joint planning of checkerboard and mixed ownet- 
ship lands to provide significant blocking of public, state and local gov- 
ernment, and private lands. Local governments often lack the financial 
resources to participate in the needed planning programs. The Bureau of 
Land Management ‘should have funds which it can grant to local govern- 
ments for use in facilitating local planning and joint planning of local 
land use e problems. 


Advantages. Provisions of planning funds for this purpose would 


on , vol, Ill, p. XV-43. 


1/erman D. ‘Ruth and Associates, Recbas and Local Latid Use 


Planning, A report prepared for the Public Land Law Review Commission 
(Berkeley, 1969), vol. 1, pp. XI-28, 29. 
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parallel some of the similar programs used by other Government agencies 
in more urban areas and would lead to needed joint planning of public and 
private lands. 


Disadvantages. Local land use planning should go beyond the issues 
of needed cooperation in the use of public lands. Planning of this order 
probably should be sponsored by other Government departments with spe- 
cific responsibilities in these areas. 


Extension of the Classification and Multiple Use act 16/ 


The Classification and Multiple Use Act should be extended beyond 
its expiration date at the end of 1970. 


Advantages. The Act provides a highly desirable basis for the land 
classification and land planning operations now carried on by the Bureau 
of Land Management. This authority should not be allowed to expire. 


Requirement of Zoning of Lands Affected by Forest Service Exchanges li/ 


Local planning and zoning of lands to be disposed of by the U. S. 
Forest Service should be required as a condition of land exchanges. 


Advantages. This requirement would encourage local governments 
to plan and to enact zoning and land use ordinances to foster and facil- 
itate better land use. It would be comparable to the planning and zoning 
requirements now used with land sales. 


Disadvantages. Requirement of local planning and zoning as a condi- 
tion for land exchanges may prevent the consumation of the exchanges. 


seeds vol. I, p. XI-31. 


abides vol. I, pp. XI-23, 24 and 30-31. 
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1968. $6.50 
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From the Clearinghouse for Federal Scientific and Technical 
Information, United States Department of Commerce, Spring- 
field, Virginia 22151 


‘Clearinghouse prices for these reports are based upon the 
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cated for each report in the following listing. Price: 
$3.00 per volume for paper oka: $0.65 per volume 
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Legal portion by Kronick, Moskovitz, Tiedemann & Girard, Sacra- 
mento, California. Published in four volumes. Legal portion, 
Volume I, No. PB 188071; resources portion, Volumes II, III, and 
IV, Nos. PB 188 062, PB 188 063, PB 188 064, 


Development, Managment and Use of Water Resources on the Public 
Lands. By Charles F. Wheatley, Jr. Washington, D.C., Charles 

E. Corker of the University of Washington, Thomas M. Stetson, San 
Francisco, California, and Daniel J. Reed, Los Angeles, California. 


Published in two volumes, Nos. PB 188 065, PB 188 066. 
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Study of the Impact of Public Lands on Selected Regional Economies. 
By Consulting Services Corporation, Seattle, Washington. Revised 


November 15, 1969. Published in one volume, No. PB 190 164. 


Land Grants to States. By Commission Staff. Published in one volume, 
No. PB 191 879.. 


State Land Resources and Policies. By Commission Staff. Fublished in 
one volume, No.. PB 192 452. 
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Inventory Information on Public Lands. By Commission Staff. One volume, 
now in press. 








£ 


